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QUESTION PRESENTED 

Under the Zoning regulations in force in the District 
of Columbia does the Zoning Commission of the District 
of Columbia have the power to limit to single family 
detached construction land of a property owner abutting 
large apartment house developments in a neighborhood 
in which the Commission concedes there has been no con¬ 
struction of detached single family residences for many 
years and in which such construction is not economically 
feasible. 
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JURISDICTIONAL STATEMENT 

A Complaint for Injunctive and other Relief was filed 
in the District Court by the owners of a tract of unim¬ 
proved land on the northwest corner of Connecticut Ave¬ 
nue and Leroy Place, N. W., Washington, District of 
Columbia, against the Zoning Commission of the District 
of Columbia which had refused to rezone a minor portion 
of the tract so that the entire tract could be used for 
apartment house construction. The District Court’s juris¬ 
diction was founded upon D. C. Code § 11-305, 306 (1951 
Ed.) and 28 U.S.C.A. § 1332. 

The Zoning Commission filed no answer to the com¬ 
plaint but moved for dismissal or in the alternative for 
summary judgment. Plaintiffs also moved for summary 
judgment. After hearing both motions the District Court 
granted defendants’ motion. Plaintiffs’ appeal from that 
judgment of dismissal. 

Jurisdiction is vested in this Court by virtue of 28 
UjS.C.A. §1291. 

STATEMENT OF THE CASE 

This is an appeal from a final judgment of the District 
Court entered upon the Court’s award of summary judg¬ 
ment to the Zoning Commission of the District of Colum¬ 
bia in the action brought by Scott B. Appleby and the 
other owners of a tract of unimproved land on the north¬ 
west corner of Connecticut Avenue and Leroy Place North¬ 
west, Washington, D. C., to have set aside an order of 
the Zoning Commission dated July 11, 1955 denying the 
property owners’ request for re-zoning of a portion of 
the tract so that the entire tract could be used for apart¬ 
ment house construction. 

The tract of land is known and described as Lots 68, 
801, 800, 66 and 65 in Square 2530 in the District of 
Columbia. The parcel has an area of 22,000 square feet. 
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It has a 110' frontage on Connecticut Avenue (abutting 
the Highlands Apartment Hotel) and a 200' frontage on 
Leroy Place. The East one-half of the tract (lots 66 and 
65) comprising the entire Connecticut Avenue frontagt 
and 100' on Leroy Place has been classified 90' “C” Are$t 
District for some years. This classification permits th£ 
erection of an 8-story apartment building. 

i 

25' of the remaining 100' frontage on Leroy Place has 
been for some time classified to permit apartment housi 
construction with a 60' height limit. The remaining 75' 
strip on Leroy Place has been zoned “A” Restricted limit-1 
ing its use to detached single occupancy dwellings. 

j 

All of the lots in question have been owned by appel-; 
lants for a number of years. 


Appellants petitioned the Zoning Commission to change; 
the zoning of that portion of their property abutting! 
Leroy Place so as to bring the entire tract into the Resi-| 
dential 90' “C” classification so an apartment house build- j 
ing could be constructed thereon. 


By Order of July 12, 1955, (J.A. 8) the Zoning Commis- j 
sion granted the requested rezoning of that portion of ! 
appellants’ land described as lot 800 (the aforementioned 
25' strip on Leroy Place) to Residential 90' “C” but denied i 
the requested rezoning of the remainder of appellants’ j 
property (Lots 68 and 801). j 

The Commission grounded its order on the report and ! 
recommendation of the Zoning Advisory Council (J. A. 8). j 

The order left appellants with lots 65, 66, and 800 zoned | 
for apartment house construction and lots 801 and 6S j 
zoned for single family residences. 

Appellants’ use of their lots 801 and 68 was thus re- j 
stricted to single family occupancy construction although 
the Commission by grounding the order on the report of i 
the Advisory Council acknowledged that 



“it has been many years since single family develop¬ 
ment of any character has been erected on any land 
in close proximity to Connecticut Avenue.” (J.A. 10) 

On July 12, 1955, the percentage of occupancy for lots 
zoned for detached family residences (“A” restricted) 
was 40% of an interior lot (Zoning Regulations of the 
District of Columbia effective September 1, 1953, at p. 26). 

By order of December 7, 1955 (J.A. 35, 36) the Zoning 
Commission further curtailed the use to which land in 
the “A” Restricted zone can be put by providing that the 
minimum lot area upon which a single family detached 
dwelling can be erected is 5,000 square feet and that each 
lot must have a minimum width of 50'. By this order the 
Commissioners prevented any type of construction what¬ 
soever on appellants’ lot 801 which is 25' in width with an 
area of 2750 square feet. 

The Zoning Commission did hold the public hearing pro¬ 
vided by the Statute (§ 5-415—D. C. Code, 1951 Ed.). But 
it disregarded the evidence adduced thereat and grounded 
its decision entirely upon the recommendations of the 
Zoning Advisory Council. Whatever facts or informa¬ 
tion concerning appellants’ contemplated use of their prop¬ 
erty the Council might have considered before making its 
recommendations and report to the Zoning Commission 
such facts or information were not those developed at 
the public hearing (J.A. 10). 

STATEMENT OF POINTS 

1. The governmental power to interfere by zoning regu¬ 
lations with the general rights of the land owner by re¬ 
stricting the character of his use is not unlimited and such 
restriction cannot be imposed if it does not bear a sub¬ 
stantial relation to the public health safety morals or 
general welfare and in the final result the determination 
of this question is a duty which the Court must discharge. 
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2. Where a statute or regulation goes to the exent of 
depriving an owner substantially of all beneficial use of 
his property there is a taking of property for which com¬ 
pensation must be paid if the act or regulation is to be 
sustained. 

3. Alleged oral declarations to prospective purchasers 
of adjoining property to the effect that no changes in zon-j 
ing of the property here involved would be requested are 
without weight and validity and should not have been 
considered by the Trial Court. 

4. Where the character of property in a specifically! 
zoned section has changed to such an extent that the actual] 
use being made of such property is contrary to the zoning 
regulation the continued maintenance of the regulation isi 
arbitrary and unreasonable. 

5. Appellants were denied due process in that the Zon-j 
ing Commission adopted the findings of the Zoning Ad¬ 
visory Council without consideration on its own part of 
evidence presented to it at a fixed hearing. 

SUMMARY OF ARGUMENT 

I 

The governmental power to interfere by zoning regula¬ 
tions with the general rights of the land owner by restrict¬ 
ing the character of his use is not unlimited and such 
restriction cannot be imposed if it does not bear a sub-j 
stantial relation to the public health safety morals orj 
general welfare and in the final result the determination: 
of this question is a duty which the Court must dischargej 
in the light of the facts existing in each case. 


Where a statute or regulation goes to the extent of de¬ 
priving an owner substantially of all beneficial use of his 
property there is a taking of property for which compen- 
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sation must be paid if the act or regulation is to be 
sustained. 

in 

Alleged oral declarations to prospective purchasers of 
adjoining property by an unauthorized agent to the effect 
that no zoning changes of the property here involved would 
be requested are without weight and validity and should 
not have been considered by the Trial Court. 

IV 

Where the character of property in a specifically zoned 
section has changed to such an extent that the actual use 
being made of such property is contrary to the zoning reg¬ 
ulation the continued maintenance of the regulation is arbi¬ 
trary and unreasonable. 


V 

Appellants were denied due process in that the Zoning 
Commission adopted the findings of the Zoning Advisory 
Council without consideration on its own part of evidence 
presented to it at a fixed hearing. 

ARGUMENT 


I. 

The Governmental power to interfere by zoning regulations 
with the general rights of the land owner by restricting 
the character of his use is not unlimited and in the final 
result the determination of the validity of a zoning order 
is a duty the Court must discharge in the light of the facts 
in each individual case 

The Report of the Zoning Advisory Council (J.A. 9, 
10, 11) upon which the Zoning Commission grounded its 
order (J.A. 8) recommends the disallowance of the re¬ 
quested zoning change because it would not conform to 
the single-family zoning use classification (J.A. 9) allo¬ 
cated to Leroy Place “which is considered comprehen- 



sive”, “although many” of the houses on Leroy Place 
“are row houses or lack the side yards required by th^ 
‘A’ Restricted Area District” (J.A. 9). 

So at the start appellants are confronted with th£ 
anomaly of having the use of their property restricted to 
preserve something which never existed. 

The other reason given by the Zoning Advisory Council 
for its recommendation that the requested zoning changf 
be disallowed is because of the “probable effect” suclji 
change might have “upon the value and stability of exist| 
ing single-family improvements which it would adjoin 
and face” (J.A. 10). 

i 

The lots in question adjoin the other vacant lots owned 
by appellant and which are now zoned for apartment 
house construction, a large area of solid apartment house! 
construction (J.A. 4) and a house used as a law office as) 
well as a residence (J.A. 28). The lots face a large briclt 
structure used for office purposes by a foreign government) 
(J.A. 28). ‘ “ | 

The District of Columbia statute under which the Zon-| 
ing Commission operates (Sec. 5-401 et seq. D.C. Code) 
1951 ed.) gives it no such broad and unreasonable power^ 
as have been assumed in this case. Its powers are limited) 
to the regulation of property use only to the extent neces-j 
sary to “promote the health, safety, morals, convenience,) 
order, prosperity, or general welfare of the District ofi 
Columbia * * *.” (Sec. 5-413, D. C. Code, 1951 ed.) 

Surely the powers conferred upon the Commission have 1 , 
been exceeded when the Commission restricts appellants’) 
use of a portion of their land to a greater degree than has j 
been restricted the use of other land in the vicinity there¬ 
of for the stated purpose of maintaining a certain pre¬ 
scribed use of property in the neighborhood when as a 
matter of fact for one reason or another practically none 
of the property there situated is actually used in accord- 
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ance with the prescribed use. Bugher v. Gotwals, 60 App. 
D.C. 340, 54 F. 2d 451; Nectow v. City of Cambridge et al, 
277 U.S. 183, 48 S. Ct. 447; Hazen v. Hawley, 66 App. D.C. 
266, 86 F. 2d 217, see also City of Alexandria v. Texans Co., 
172 Va. 209, 1 S.E. (2d) 296. 

It is well settled that in determining the validity of a 
zoning ordinance each case must be decided on its own 
facts. Chrome Plating Co. v. Milwaukee, 17 N.W. (2) 
705; Frischkorn Const. Co. v. Lambert, 24 N.W. (2) 209; 
Bianchi v. Morey, 24 A. (2d) 566, 128 N.J.L. 219; Taylor 
v. Village of Glencoe, 25 N.E. (2d) 62, 372 I1L 507. 

Briefly restated the facts of appellants 9 case are that 
they own a tract of land on the northwest corner of Con¬ 
necticut Avenue and Leroy Place 110' in width on Con¬ 
necticut Avenue by a depth of 200' on Leroy Place. The 
Zoning Commission has authorized appellants to use the 
Connecticut Avenue frontage to a depth of 125' on Leroy 
Place for apartment house construction. The Commission 
has refused to permit appellants to use the remainder of 
their property for any construction other than single¬ 
family detached residences, although it concedes that there 
has been no such construction in the proximity of Con¬ 
necticut Avenue for many years (J.A. 9, 10). 

n. 

Where a statute or regulation goes to the extent of depriving 
an owner substantially of all beneficial use of his property 
there is a taking of property for which consideration must 
be paid if the act or regulation is to be sustained 

On July 12, 1955, the Zoning Commission ruled that 
appellants could only use that portion of their property 
described as lots 68 and 801 for detached single-family 
residence construction (J.A. 8). The Commission at that 
time admitted that such construction had not been erected 
in the vicinity for many years (J.A. 10). At that time the 
practicability of such construction was disputed (J.A. 39, 
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47) but it was conceded by the Commission that so far las 
the zoning regulations then in force were concerned tko 
residences could be erected thereon (J.A. 63). 

On December 7, 1955, the Zoning Commission further 
restricted appellants’ use of lots 68 and 801 by changing 
the minimum lot area and widths in the “A” Restricted 
Zone to provide that each single family detached construc¬ 
tion must have a lot of a minimum width of 50' and a mini¬ 
mum area of 5,000 square feet. This order deprived Ap¬ 
pellants of any use of their lot 801 which is 25' wide w}th 
an area of 2750 square feet. Lot 801 lies between appel¬ 
lant’s lot 68 and the remainder of their tract which is 
zoned for apartment house construction. 

Restrictions imposed by zoning ordinances must jbe 
struck down as an oppressive and arbitrary exercise of tjie 
police power when in a particular case they are so unrea¬ 
sonable as to be confiscatory. Brandon v. Board of Com¬ 
missioners of Montclair, 11 A. (2d) 304, 124 N.J.L. 135. 


Alleged oral declarations by an unauthorized agent to pros¬ 
pective purchasers of adjoining property to the effect that 
no changes in zoning of the property here involved would 
be requested are without weight and validity and should 
not have been considered by the Trial Court 

Erroneously the trial court gave consideration aijd 
weight to testimony of certain owners of the Westmore¬ 
land Cooperative apartments to the effect that they h^d 
been induced to purchase their apartments by oral assur¬ 
ances (by an agent whose authority was not shown) th^t 
the owners of lots 68 and 801 on Leroy Place “would n^>t 
seek to change the zoning” (J.A. 32). The testimony 
which had been admitted at the hearing before the Zoniiig 
Commission over proper and timely objection (J.A. 3$) 
was to the effect that Mr. Adams had been told by oiie 
West an employee of Edward Kyle a sales agent for t^e 
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Westmoreland apartment house units that those two lots 
would remain as a play ground for the Highlands Apart¬ 
ments and Westmoreland apartments. Mr. Adams spe¬ 
cifically testified that there is no written memorandum 
of the alleged oral statement respecting continued and 
further use of the two lots (J.A. 39); and one of the 
owners categorically denied that any such assurances were 
authorized. (J.A. 67). 

Unquestionably any agreement or promise such as Mr. 
Adams alleged he received from the employee of the sales 
agent Kyle (even were Kyle an authorized agent for the 
purpose) is absolutely worthless and unenforcable (§ 12- 
302 D. C. Code 1951 ed). Street v. Maddux et al, 58 App. 
D.C. 42, 24 F. 2d 617; Radio Corp. of America v. Cable 
Radio Tube Corp., 66 F. 2d 778, cert. den. 54 S. Ct. 373, 
290 UjS. 703; Metropolitan Trust Co. v. Topeka Water 
Co., 132 F. 702; Tollan v. Chronicle Pub. Co.,\MacArtJmr 
485. 

IV. 

When the character of property in a specifically zoned section 
has changed so the actual property use is contrary to the 
zoning regulation the continued maintenance of the regu¬ 
lation is arbitrary and unreasonable 

At this late date it is difficult to understand how Leroy 
Place could ever have been properly zoned for detached 
residences as it had been improved with row houses and 
other non-fully detached construction prior to the enact¬ 
ment of the District of Columbia Zoning Statute in 1920 
(J.A. 9). But the fact remains that now the actual 
use of property on Leroy Place is largely non-residential 
(J.A. 4, 23, 24). Land to the north of Leroy Place (Cali¬ 
fornia Street and Connecticut Avenue) is improved by 
solid apartment house construction (J.A. 4). The unim¬ 
proved land lying just across Connecticut Avenue from 
Leroy Place is zoned first commercial and used for a 
second-hand automobile sales lot (J.A. 4) and part of the 
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property on the west side of Connecticut Avenue between 
Leroy Place and Florida Avenue is subject to semi-com¬ 
mercial use (J.A. 4). 

Therefore assuming arguendo that appellants’ property 
was formerly consistently and properly zoned as “Al’ 
Restricted Residential that zoning is no longer called fo^r 
and the Commission’s refusal to bring the use of appel¬ 
lants’ property into conformity with the present prevail¬ 
ing and permitted use of surrounding property is arbiL 
trary and unreasonable and should not be sustained. 
Brandon v. Board of Commissioners of Montclair, 11 A P 
(2d) 304, 124 N.J.L. 135. 

In Bianchi v. Morey, et al, 11 A. (2d) 405,124 N.J.L. 258|, 
the Court held that where a triangular shaped lot in sj 
Residence “A” zone was located on a heavily trafficked 
“through” highway opposite a commercial greenhouse! 
and in the vicinity of a night club, stores and gasoline sta-j 
tions and not far from a railway line and a number o^ 
factories the refusal of a Board of Commissioners toj 
adopt the recommendation of a Board of Adjustment that 
the property be changed to a busines zone was an arbi¬ 
trary, unreasonable and capricious exercise of power with¬ 
out reasonable relation to the public health, safety, morals 
and welfare. 

“There is authority in the proposition that although 
an ordinance may be valid in its application to a 
particular area at the time of its adoption, subse¬ 
quent changes may render its application invalid.” 
People v. Leighton 44 N.YJ3. (2d) 779. j 

See also Evanns v. Gunn, 29 N.Y.S. (2d) 368, 177 Misc. 
85. In Abie State Bank v. Weaver, 282 U.S. 765, 51 S. Ct. 
252 (p. 255) Chief Justice Hughes stated the rule thus: 

I 

“* * * a police regulation, although valid when made, 
may become, by reason of later events, arbitrary and 
confiscatory in operation (citing cases).” 
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In City of Little Rock et al. v. Pfiefer, 277 S.W. 883, the 
Court said 

“As the size of the business district grows, it ceases 
to be a residence district to that extent within the 
purview of the zoning ordinance and any attempt on 
the part of the city council to restrict the growth of 
an established business district is arbitrary. When a 
business district has been rightly established, the right 
of owners of property adjacent thereto cannot be re¬ 
stricted so as to prevent them from using this as 
business property.’’ 

See also Bugher v. Gotwals, 60 App. D.C. 340, 45 F. 2d 
451; Nectow v. City of Cambridge et al, 277 U.S. 183, 48 
S. Ct. 447; Hazen v. Hawley, 66 App. D.C. 266, 86 F. 2d 
217; City of Little Rock et al. v. Joyner, 206 S.W. 446. 

That appellants’ property is located in a section in 
which changes of use have been taking place and have 
been sought for a number of years is obvious. The zon¬ 
ing of property located on the northwest corner of Con¬ 
necticut and Florida Avenues (2 blocks south of appel¬ 
lants’ property) was the subject of an appeal to this Court 
in 1951. Lewis et al. v. District of Columbia, 89 U.S. App. 
D.C. 72, 190 F. 2d 25. 

In the Lewis case this Court stated that zoning orders 
are not final but are subject to changed conditions. It is 
submitted that conditions have already changed in the 
vicinity of appellants’ property to a degree which renders 
utterly unreasonable and unrealistic and arbitrary the pres¬ 
ent zoning of the portion of appellants’ property which 
is the subject matter of this case. 


V. 

Appellants were denied due process of law 

The Zoning Commission held the public hearing re¬ 
quired by the statute (§5-415 D. C. Code 1951 Ed.) on 
June 20th and 24th, 1955. Thereafter disregarding com- 



13 ; 

pletely the evidence adduced at the hearing, based its rul¬ 
ing solely upon the report and recommendation of the 
Zoning Advisory Council (J.A. 8). And that Council ih 
turn had based its recommendation and report on facljs 
and data other than those adduced before the Commission 
at the public hearing (J.A. 10). 

Such procedure is tantamount to a denial to appellant' 
of the public hearing required by the statute and is clearly 
in violation of the due process clause of the Fifth Amend¬ 
ment to the Constitution of The United States of America 
Morgan, et al. v. U. S. et al., 58 S. Ct. 773, 304 U.S. Ij 
Payne v. Griffin, D.C. Ga. 51 F. Supp. 588; Wilkinson \ J 
Dougherty, et al., Commissioners of the District of Colum 
bia, 58 App. D.C. 81, 24 F. 2d 1007. 


CONCLUSION 

It is respectfully submitted that the Court below erred 
in granting summary judgment to the Zoning Commission! 
The indicated corrective action is to reverse the judgment 
entered upon the Commission’s motion for summary judg-} 
ment and to remand the case with instructions to gran^ 
plaintiffs’ motion for summary judgment and enter a judg¬ 
ment in their favor as prayed in their complaint. 

Elizabeth R. Young, 

Attorney for Appellants. 
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Filed August 10, 1955 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3544- ’55 

Scott B. Appleby, 1000 Southern Building, Washington 

5, D. C. 

James Scott Appleby, 1000 Southern Building, Washing¬ 
ton 5, D. C. 

Betty F. Hayes, 8510 Longfellow Place, Chevy Chase, 

Maryland. 

Demova EL Frost, Manor Road, Chevy Chase, Maryland. 

Norman B. Frost, 605 Southern Building, Washington 5, 

D. C. 

Plaintiffs, 
v. 

Samuel Spencer, President, Board of Commissioners of 
the District of Columbia, District Building, Washing¬ 
ton 4, D. C. 

General Thomas A. Lane, Engineer Commissioner, Dis¬ 
trict of Columbia, District Building, Washington 4, D. C. 

Robert E. McLaughlin, Commissioner, District of Co¬ 
lumbia, District Building, Washington 4, D. C. 

Conrad L. Wirth, United States Park Service, Interior 
Department, 19th and E Streets, N. W., Washington, D. C. 

J. George Stewart, Architect of the Capitol, U. 'S. Capitol, 

Washington, D. C. 

Members of the Zoning Commission of the District of 

Columbia, 

Defendants. 

Complaint for Injunctive and Other Relief 

1. This is an action instituted by Scott B. Appleby, 
James Scott Appleby, Betty F. Hayes, Demova EL Frost, 
and Norman B. Frost against Samuel Spencer, President 



of the Board of Commissioners of the District of Colum¬ 
bia, General Thomas A. Lane, Engineer Commissioner, 
District of Columbia, Robert E. McLaughlin, Commis¬ 
sioner, District of Columbia, Conrad L. Wirth, of the 
United States Park Service, and J. George Stewart, Archi¬ 
tect of the Capitol, who constitute the Zoning Commission 
of the District of Columbia and who are sued herein as 
such. 

I 

2. Jurisdiction of this Court over the proceeding, ini 
eluding the power to grant the relief sought herein, is con¬ 
ferred by Section 11-306 of the District of Columbia Code 
(1951 Edition). 

3. The object of this action is to obtain injunctive relief 
from an order of the Zoning Commission of the District 
of Columbia dated July 12, 1955. A copy of the Order is 
attached hereto marked Exhibit A and by reference made 
a part hereof. 

4. Plaintiffs are the fee simple owners of lots 68, 801j 
800, 66, and 65 in Square 2530 in the District of Columbia. 
The parcel contains 22,000 square feet of unimproved 
land. It is situate on the northwest corner of Connecti¬ 
cut Avenue and Leroy Place, N. W. It has a 110' frontage 
on Connecticut Avenue and a 200' frontage on Leroy Place] 
The east one-half of the parcel (lots 66 and 65), comprisj 
ing the entire Connecticut Avenue frontage and 100' on 
Leroy Place, has been classified 90' “C” Area District 
for some years. This classification permits the erection of 
an 8-story apartment building. 25' of the remaining 100' 
frontage on Leroy Place had been for some time prior to 
July 12, 1955, (the date of the aforesaid zoning order )j 
classified to permit apartment house construction with a 
60' height limit. The remaining 75' strip on Leroy Place 
was zone “A” Restricted, limiting its use to detached 
single-occupancy dwellings. 

5. Defendants by their aforesaid order of July 12, 1955] 
raised to 90' the permitted height limit of construction on 
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the 25' strip on Leroy Place that theretofore had been 
classified nnder a 6(y height limitation. 

6. Defendants refused to reclassify the remaining west¬ 
ernmost end of plaintiffs* property having a 5O' (sic) front¬ 
age on Leroy Place to permit its nse for apartment con¬ 
struction. This action of the defendants renders practically 
useless a sizeable portion of plaintiffs* property. A plat of 
plaintiffs* property showing the present over-all zoning 
thereof is attached hereto as Exhibit “B” and by reference 
made a part hereof. 

7. Plaintiffs* property is bounded on the north by a 
large area of solid apartment construction. Across Con¬ 
necticut Avenue to the east of plaintiffs* property is a 
large area of land already zoned first commercial and 
used for a second-hand automobile sales lot. Part of the 
property to the south of plaintiffs* property on the west 
side of Connecticut Avenue between Florida Avenue and 
Leroy Place is subject to semi-commercial use with the 
approval of the Board of Zoning Adjustments (Section 23 
(sic), part 2, para. 22, page 46, 1953 printed edition of the 
Zoning Regulations). Leroy Place runs west from plain¬ 
tiffs* property. Contrary to the building requirements of 
areas zoned “A** Restricted residential, Leroy Place be¬ 
tween Connecticut Avenue and Phelps Place contains row 
houses with only three exceptions. These exceptions are 
near Phelps Place nearly a block west of plaintiffs’ prop¬ 
erty. The rears of the houses on the north side of Leroy 
Place, as does plaintiffs* property, abut the practically 
solid apartment construction on the south side of Cali¬ 
fornia Street 

8. The actual use of the houses on Leroy Place is not 
consonant with “A” Restricted residential zoning. Be¬ 
tween Phelps Place and Connecticut Avenue, it contains 
four foreign Government offices or chanceries; two corpo¬ 
ration offices; a religious organization; one law office; and 
one publicly denominated rooming house (the house on 
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the southwest corner of Leroy Place and Connecticut 
Avenne which faces Connecticut Avenue). The law office 
abuts plaintiffs * property. 

9. Plaintiffs’ intended use of their property is the erec+ 
tion of a 95 unit apartment building. Two tiers will coni 
sist of living room, dining area, kitchen, one bedroom, ana 
one bath. Two tiers will consist of living room, dining 
room, kitchen, three bedrooms, and three baths; and the 
remaining units will consist of living room, dining area, 
kitchen, two bedrooms and two baths. There will be a 
planted and parked area between the apartment house 
and The Highlands (the apartment house immediately 
north of plaintiffs’ property) and a planted strip between 
the apartment house and the adjacent house on Leroy[ 
Place. The landscaped area to the north of the propose^ 
building will be 24' wide by the 200' depth of the lot and 
the planted strip between the proposed building and the 
house containing the law office on Leroy Place will be 11' 
wide by the 110' depth of the lot. Garage space will be 
provided under the park area between the north side of 
the proposed building and The Highlands Apartment^ 
and in a portion of the basement of the building. There 
will be no parking facilities on Leroy Place. 

10. The Zoning Commission Order complained of 
adopted the Report and recommendations of the Zoning 
Advisory Council. A copy of the Report is attached here¬ 
to marked Exhibit C and by reference made a part hereof. 
That Report is contrary to the evidence adduced at the 
hearing before the Zoning Commission. The Report states: 

“While the Council had no specific information as to 
details with respect to development of this property it 
has been informally advised that a cooperative apart¬ 
ment is planned with garaging the primary use contem-j 
plated for the “A” Restricted land involved in the appli¬ 
cation. This is a development which, under present regu¬ 
lations, requires a zoning change in some form as the 


m 


6 


only off-street parking winch would be permitted under 
the present “A” Restricted zoning would be surface 
parking.” (Ex. C, p. 2) 

The testimony at the hearing was to the effect that plain¬ 
tiffs do not contemplate using any portion of the prop¬ 
erty abutting Leroy Place either for parking space or the 
erection of a garage. The plans already drawn for the 
building sought to be erected were introduced as exhibits 
at the hearing before the Zoning Commission. A copy 
of the first floor plan marked Exhibit D is attached hereto 
and by reference made a part hereof. 

The “Recommendations and Report” of the Zoning Ad¬ 
visory Council were adopted by defendants m toto without 
affording plaintiffs any opportunity whatever to examine 
the evidence upon which the Zoning Advisory Council 
predicated its aforesaid “Recommendations and Report” 
or to cross-examine, all of which deprived plaintiffs of 
their rights to due process of law pursuant to the Fifth 
Amendment to the Constitution of the United States of 
America. 

11. The Zoning Advisory Council concedes that the pres¬ 
ent zoning classification of the 50' (sic) strip of plaintiffs’ 
property is unrealistic and that it will be impracticable to 
erect upon the strip the only type of construction the pres¬ 
ent classification will permit, namely detached single-family 
residential units: 

“First, there is the probability of single-family fully de¬ 
tached construction upon the “A” Restricted Area in¬ 
volved. This does not appear to be a likely possibility in 
this particular area as it has been many years since single¬ 
family development of any character has been erected on 
any land in close proximity to Connecticut Avenue.” (Ex. 
D, p. 2) 

12. The Order of the Zoning Commission renders prac¬ 
tically useless and therefore valueless a sizeable portion 
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of plaintiffs’ property. The Order bears no positive or 
substantial relation to the public health, safety, morals, 
convenience, or general welfare. The Order is arbitrary, 
unreasonable, capricious, and void. 

13. Because of the Order of July 12, 1955, plaintiffs are 
being subjected to a tremendous loss in value of their 
property without due process of law, and their property is 
being taken from them without just compensation, in vio¬ 
lation of the Fifth Amendment of the Constitution of the 
United 'States of America. 

14. Public interest in favor of the intended erection of 
the apartment building far outweighs the objections ad-| 
vanced by neighboring property owners, which principally 
were that the proposed building would “cut off the view” 
of the objectors. 

15. The Order of the Zoning Commission is not in ac¬ 
cordance with the actual use being made of property in 
the vicinity of plaintiffs’ property. 

Wherefore, the premises considered, plaintiffs pray: 

1. That plaintiffs may have a mandatory injunction rej 
quiring the Zoning Commission for the District of Columi 
bia and its individual members to rezone lots 801 and 6S 
in square 2530 in the District of Columbia to Residential 
90'“C” Area District. 

2. And such other and further relief as to the Court 
may seem meet and proper. 

Norman B. Frost, 

Elizabeth R. Young, 

Attorneys for Plaintiffs 


I 
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Plaintiffs' Exhibit "A" 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ZONING COMMISSION 

Case # 1 July 12, 1955 

Mr. Robert E. Lynch, 

821-15th St. N. W. 

Washington, I). C. 

Dear Mr. Lynch: 

The Zoning Commission on July 11, 1955, after public 
hearing held on June 20th and 24th, 1955, granted in part 
your application to extend the Residential, 90' “C” Area 
District to include lots 800, 801 and 68, square 2530, as 
follows: 

“The Residential, 90' “C” Area District is extended to 
include lot 800, square 2530, said property located on the 
north side of LeRoy Place between Connecticut Avenue 
and Phelps Place, N. W.” 

In taking this action the Commission adopted the re¬ 
port and recommendation of the Zoning Advisory Council, 
a copy of which is enclosed for your information. 

Sincerely yours, 

W. E. Chase, 

Executive Officer. 

Enel. 1. 

cc: Scott B. & Jos. S. Appleby, 

Norman B. & Demora K. Frost, 
and Betty F. Hayes, 

Southern Building, 

Washington, D. C. 

Cromelin & Townsend, 

National Press Bldg., 

Washington 4, D. C. 
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Plaintiffs' Exhibit "CT 
Report of the Zoning Advisory Council 

Case # 1 June 20, 1955 Hearing 

Application to extend the Residential, 90' “C” Area 
District to include lots 800, 801 and 68, square 2530, said 
property located on the north side of Leroy Place between 
Connecticut Avenue and Phelps Place, N. W. 

The properties involved in this application (all vacant 
lots) comprise a corner location with frontages of 110 
feet on Connecticut Avenue and 200 feet along LeRoy 
Place. It contains an area of 22,000 square feet, exactly 
half of which at the east end is already classified 90' “C” 
to permit the construction of an eight-story apartment 
building. Twenty-five feet of frontage adjoining this east 
portion is also zoned for apartment house construction 
but limited to a height of five-stories or 60 feet The re{- 
maining frontage of seventy-five feet is located in the 60 
foot “A” Restricted Area, a classification which extend^ 
westward on both sides of the street to include the re¬ 
mainder of LeRoy Place and the bulk of the area west of 
Connecticut Avenue to Massachusetts Avenue. Improve¬ 
ments along LeRoy Place conform largely to the singly 
family use classification allocated, although many are 
row houses or lack the side yards required by the “A” 
Restricted Area District. Notwithstanding this latter de¬ 
ficiency, however, the single-family zoning use classifica¬ 
tion is considered comprehensive. The apartment house 
plan which prevails primarily along the Connecticut Ave¬ 
nue frontage is, with certain exceptions along California 
Street and Kalorama Road, uniformly about 100 feet in 
depth from Connecticut Avenue. The excepted streets have 
been classified in the apartment district principally be¬ 
cause of apartment development on these streets which 
existed prior to the advent of zoning in 1920. The strip 
pattern of apartment zoning along Connecticut Avenue 
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is also considered to be in accordance with a comprehen¬ 
sive plan. 

While the Conncil has no specific information as to de¬ 
tails with respect to development of this property it has 
been informally advised that a cooperative apartment is 
planned with garaging the primary nse contemplated for 
the “A” Bestricted land involved in the application. This 
is a development which, under present regulations, re¬ 
quires a zoning change in some form as the only off-street 
parking which would be permitted under the present “A” 
Bestricted zoning would be surface parking. 

Analyzing the request it would appear that there are two 
basic considerations to be given this case by the Commis¬ 
sion. First, there is the probability of single-family fully 
detached construction upon the “A” Bestricted Area in¬ 
volved. This does not appear to be a likely possibility in 
this particular area as it has been many years since 
single family development of any character has been 
erected on any land in close proximity to Connecticut 
Avenue. Second, there is the probable effect of such a 
marked change in permitted use upon the value and sta¬ 
bility of existing single-family improvements which it 
would adjoin and face. The Council is of the opinion that 
such a development would have adverse affect (sic) upon 
these homes. It also believes, notwithstanding the desirabil¬ 
ity of obtaining adequate off-street parking for new apart¬ 
ment construction, that a multi-deck garage along the north 
side of LeBoy Place would also have adverse affect (sic) 
upon the dwellings designated. It would seem therefore 
that all factors considered the Commission should be fully 
able to uphold, with possible minor adjustment, the com¬ 
prehensive character of the zoning plan as it now obtains. 
This adjustment which is not believed unreasonable would 
permit the raising of the height from 60 feet to 90 feet on 
lot 800 and no more. In this way, particularly because 
of the high density allowable on a corner lot in the 90 foot 
“C” Area District, the unimproved “A” Bestricted land 
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which is a part of the site could provide desired open 
space, part of which might be used for parking undei| 
B.Z.A. Permit to supplement underground garaging which 
should be placed in the building proper. 

With the exception noted it is recommended that the 
application be denied. 

(S) R. 0. Clouses 

(S) John Nolen, Jr. 

(S) Harry F. Hansen 

Filed August 31, 1955 
Affidavit of Robert O. Clouser 

District op Columbia : ss 

Robert O. Clouser, being first duly sworn, on oath dej- 
poses and says: 

I am Planning Officer for the Zoning Commission of the 
District of Columbia, and Chairman of the Zoning Ad¬ 
visory Council of the District of Columbia, and a member 
of the Board of Zoning Adjustment. 

As such, X am familiar with lots 65, 66, 68, 800 and 80i 
in square 2530, the properties which are the subject of 
litigation in the above entitled cause, and which are situated 
on the Northwest corner of Connecticut Avenue and Iieroy 
Place, N. W. Lot 65 has frontage of HO' on Connecti¬ 
cut Avenue and all the lots combined consist of 20CK front¬ 
age on Leroy Place. At the time of the filing of the instant 
application, lots 65 and 66 were zoned in a Residential 90- 
“C” area district; lot 800 in a Residential 60-“ C” area 
district; and lots 801 and 68 in a Residential 60-“A” 
Restricted area district. The zoning of the particular 
properties involved in this suit and their relation to ad¬ 
joining areas are set forth in Exhibit 1 attached to thi^ 
affidavit which is a true and accurate copy of the official 
zoning atlas of the District of Columbia. 


I 

I 


12 


Application was made to the Zoning Commission to 
amend the Zoning Map by changing Lots 800, 801 and 68 
from the existing zoning to include said lots in the Resi¬ 
dential 90-“C” area district. (See Exhibit 2 attached to 
this affidavit.) 

From April 17, 1924, until the filing of the present 
application the zoning classification of the subject prop¬ 
erties has remained unchanged. (See Exhibit 3 for map 
depicting the zoning existing in the area in question in 
1924 as shown on the official zoning atlas.) 

The Zoning Advisory Council constituted as provided 
in Title 5-417, D. C. Code, 1951, made a report to the Zon¬ 
ing Commission concerning the proposed amendment and 
recommended denial of the said application with the single 
exception that the zoning applicable to lot 800 be amended 
to extend its height classification to 90-“ C”. A copy of 
said report is found as Exhibit C to the complaint herein. 

The Citizens’ Zoning Advisory Committee, composed of 
representatives of the Washington Board of Trade, the 
Washington Real Estate Board, the American Institute of 
Architects, and the Building Owners & Managers Associa¬ 
tion, met in the Office of the Zoning Commission on June 
16, 1955, to consider amendments to the Zoning map, in¬ 
cluding the proposed amendment referred to above, and 
recommended against such amendment. A photostatic copy 
of the memorandum of H. G. Ashton, Executive Officer, 
Zoning Commission, to the Chairman of the Zoning Com¬ 
mission, reporting the recommendations of the Citizens’ 
Advisory Committee, bearing date of June 16, 1955, is at¬ 
tached hereto and made a part hereof as Exhibit 4. 

The Zoning Commission began its hearing on the present 
application on June 20, 1955, which hearing was resumed 
and completed on June 24, 1955. A true copy of the official 
transcript of the public healings on the said application is 
attached hereto and made a part hereof as Exhibit 5. 
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The Zoning Commission had before it numerous letters | 
from neighboring property owners opposing the instant j 
application for change in zoning. The Commission also 
had letters from several interested parties favoring the j 
proposal. In addition to said letters the following peti- i 
tions were submitted to the Zoning Commission opposing 
the application: 

1. Protests of owners of apartments in the Westmore- | 
land Cooperative, 2122 California Street, N. W., signed by 

sixty-six persons. 

* 

2. Protest of property owners on Leroy Place, N. W., 
between Connecticut Avenue and Phelps Place, N. W., 
signed by nineteen persons. 

3. Protest of owners of 1835 Phelps Place, N. W., Co¬ 
operative, signed by eleven persons. 

Attached hereto as Exhibit 6 is a list of the names and 
addresses of those persons who wrote favoring or opposing 
the application as taken from the file record of the Zon¬ 
ing Commission of the District of Columbia. 

The Zoning Commission granted the application in part 
by extending the Residential 90-“ C” area district zoning, 
to include lot 800, square 2530, and denied the application 
to change the zoning of lots 801 and 68. (See Exhibit 7, 
photostatic copy of the minutes of the Zoning Commis¬ 
sion of July 11, 1955.) 

A map depicting the existing zoning in the area in ques¬ 
tion and showing the subject property in relation to the 
properties involved in the case of Lewis v. D. C. y 89 U.S. 
App. D.C. 72,190 F. 2d 25, is attached hereto as Exhibit 8. 

True copies of Sections II, 1H, VUE, X, XI, XIV, XVa 
and XVn of the Zoning Regulations of the District of 
Columbia, effective September 1, 1953, which were the 
applicable regulations at the time of filing the instant 
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application and at the time the Zoning Commission 
rendered its decision, are attached hereto as Exhibit 9. 

Robert 0. Clouses. 

Subscribed and sworn to before me this 31st day of 
August, 1955. 

(s) Adam A. Giebel 

Notary Public, D. C. 

My commission expires: August 31,1959. 

EXHIBIT 7 

MEETING OF JULY 11, 1955 
375th Session 

The Zoning Commission met in the Office of the Engi¬ 
neer Commissioner in the District Building at 9:00 a. m., 
Monday, July 11, 1955. 

All Members of the Commission except Mr. Wirth were 
present, Mr. Edward J. Kelly, Supt. of the National Capi¬ 
tal Parks, serving in his absence. The Director of Plan¬ 
ning and the Executive Officer were also present. 

The Commission met to consider Case # 1 heard at 
public hearing on June 20th and 24th, 1955, which case was 
Deferred for a period of fifteen (15) days from June 24th 
to give the proponents and protestants an opportunity to 
present briefs to the Commission before final disposition 
of the case. 

1. The application to extend the Residential, 90' “C” 
Area District to include lots 800, 801 and 68, square 2530, 
said property located on the north side of LeRoy Place 
between 'Connecticut Avenue and Phelps Place, N. W., was 
Granted in Part to include lot 800, square 2530 in said 
district. 

In taking this action the Commission adopted the report 
and recommendation of the Zoning Advisory Council Ac¬ 
tion taken was by unanimous vote. 
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There being no further business to come before it, the j 
Commission adjourned at 10:00 a. m. 

W. E. Chase 

Executive Officer 

Thomas A. Lane 
Chairman 

EXHIBIT 9 

ZONING REGULATIONS OP THE DISTRICT OP 

COLUMBIA 

Section II .—Use districts 

In order to regulate the location of commerce, business, j 
trades, and industries and the location of all buildings, 
designed or occupied for specified uses, the District of 
Columbia is hereby divided into use districts, of which 
there shall be four, known as— 

(a) Residential. 

(b) First commercial. 

i 

(c) Second commercial. 

(d) Industrial. 

These districts are shown upon maps designated as 
11 use maps.” 

Except as hereinafter provided, no building shall be 
erected or altered, nor shall any building or premises be 
used for any purpose other than is permitted in the use 
district in which such building or premises is located. 

The “A” restricted, “A” semirestricted, and “B” re¬ 
stricted area districts shall also be construed as use dis¬ 
tricts. See sections XIV, XV (a) XV (b), and XVI (a). 
(June 30,1936.) 
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Section HI .—Residential district 

In .the residential district all buildings and premises, 
except as otherwise provided in these regulations, shall be 
erected for and used exclusively as— 

1. Dwellings. 

2. Apartment houses, flats, and tenements in the “A” 
“B”, “C”, and “D” area districts, and in the “B” re¬ 
stricted area district as provided in section XVI(a). (As 
amended June 30, 1936.) 

3. Hotels in the “B”, “C”, and “D” area districts 
having not less than 30 rooms reserved exclusively for 
transient guests, and where food, drinks, or refreshments 
are prepared and sold to be eaten in a restaurant on the 
premises where sold: Provided, such restaurant is located 
entirely within the building with no entrance from the 
street, and no part of said restaurant or the entrance 
thereto is visible from a sidewalk, and provided further, 
that there shall be no sign or display indicating the exist¬ 
ence of such restaurant visible from the outside of the 
building. (As amended June 30, 1936, June 6, 1942 and 
June 9, 1944.) 

3. (a) Commercial uses which distinctly pertain to or are 
appropriate adjuncts to hotels as follows: Drug stand, in¬ 
cluding soda fountain, perfumery shop, florist shop, barber 
shop, beauty parlor, pressing or tailoring establishment, 
cigar or news stand, and uses similar to those enumerated 
in this paragraph, may be established in hotels in the resi¬ 
dential district when approved by the Board of Zoning 
Adjustment as provided in Section XXIII. (June 6, 1942.) 

4. Lodging or boarding houses in the “A”, “B”, “B” 
restricted, “C”, and “D” area districts. (As amended 
June 30, 1936.) 

5. Churches. 

6. Private clubs, fraternities, and lodges in the “A”, 
“B”, “C”, and “D” area districts, except those the chief 
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activity of which is a service customarily carried on as a 
business. (As amended Mar. 21, 1924, and June 30, 1936.) 

7. Hospitals, sanitariums, and clinics for human beings 
in the “A”, “B”, “C”, and “D” area districts. (A$ 
amended Feb. 28, 1922, Feb. 21, 1924, and June 30, 1936. j 

i 

8. Transportation rights of way. (As amended Decern- 
ber 3, 1941.) 

9. Farms, trucks, gardens, nurseries, and greenhouses), 
except in the “A” restricted area district. (As amende^ 
June 30,1936.) 

10. Accessory buildings and uses of property customarily 
incidental to uses other than dwelling uses which are per| 
mitted in a residential district, when located on the same 
lot and not involving the conduct of a business on th^ 
premises. (As amended June 30, 1936.) 

The following usual accessories of a residence located 
on the same lot with that residence and not involving th^ 
conduct of a business shall be allowed: 

(a) The office of a physician, dentist, or other persons 
residing on the premises and including home occupations,, 
engaged in by the occupants of a dwelling, not involving 
the conduct of a business on the premises, provided that[ 
no window display nor any sign other than a name plate 
not exceeding 1 square foot in area and bearing only the 
name and occupation of the occupant shall be allowed as 
appertaining to use as offices or for home occupation as 
permitted under this section. 

(b) A private garage located in a fireproof compartment 
within, adjoining, or forming an addition to a building, or 
both, provided that the total private garage storage fa¬ 
cilities on any one lot shall not exceed 900 square feet in 
area. (As amended May 7, 1928, Oct. 20, 1932, June 30. 
1936, and April 12,1950.) 

(c) A private garage located in the rear yard with a 
dwelling, and not less than 10 feet from any point of such 
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dwelling nor less than 20 feet from the building line of any 
street upon which the lot abuts; provided that if the lot 
will not permit a garage to be located in conformity with 
this regulation a garage may be approved by the Board 
of Zoning Adjustment, as provided in Section XXlLL of 
these regulations; and provided further that the total 
private garage storage facilities on any one lot shall not 
exceed 900 square feet in area. (As amended Oct. 20, 
1932, June 30,1936, June 7,1940, and April 12,1950.) 

(d) A public storage garage in an apartment house, 
where the floor area of said garage does not exceed one- 
fourth of the total floor area designed for use or used by 
the tenants; provided the vehicular entrances or exits are 
located 75 feet or more back of the building line of the 
nearest street, or are so located that dangerous traffic or 
otherwise objectionable conditions, as may be determined 
by the Board of Zoning Adjustment as provided in sec¬ 
tion XXin of these regulations will not be created. (Feb. 
5, 1930, amended June 30, 1936 and Oct. 10, 1938.) 

(e) Open parking spaces accommodating motor driven 
vehicles of the persons residing in the building or build¬ 
ings on the premises, provided no part of such parking 
space which is located on the same lot with the building 
it is intended to serve shall be permitted within ten feet 
of the outside walls of the building; and provided further 
that any such parking space between the outside walls of 
a building and the line of any street upon which the lot 
abuts shall require the approval of the Board of Zoning 
Adjustment, as provided under Paragraph 26, Part 2, 
Section XXlll of these regulations. (February 13, 1943, 
as amended July 29, 1949.) 

11. A private garage which is not appurtenant to any of 
the above uses and housing not more than two motor 
driven vehicles, nor exceeding 450 square feet in area, if 
located 50 feet or more back of the building line of the 
nearest street, and abutting and opening directly upon a 
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public alley. (As amended Oct. 20,1932, June 30,1936, and 
April 12, 1950.) 

12. In the “A”, “B”, “B” restricted, “C” and “D”j 
area districts, a public-storage garage, or the temporary 
parking of motor vehicles on an alley lot, so recorded on! 
the records of the Surveyor, District of Columbia, Janu¬ 
ary 1, 1928, when no part of such garage or the space forj 
such parking is located within 75 feet of any street build-| 
ing line, and when vehicular entrances and exists open di-| 
rectly on a public alley. (As amended Feb. 13, 1932 and! 
June 30, 1936.) 

13. Temporary use of premises by fairs, circuses, or| 
carnivals, upon compliance with the police regulations ofl 
the District of Columbia. (Oct. 10, 1938.) 

14. Public schools, municipal recreational uses, pumping 
stations, and fire-engine houses may be erected in any use! 
district, provided that in the case of a fire-engine house, 
located in a residential district, a public hearing shall 
first be held by the Commissioners of the District of Co-j 
lumbia. Police stations shall be located only in commercial 
or industrial districts. (September 18, 1929, as amende^ 1 
June 9, 1944.) 

Section VIII .—Height districts j 

In order to regulate the height of buildings, the District 
of Columbia is hereby divided into height districts, of 
which there shall be four, known as— 

(a) 40-foot district 

(b) 60-foot district. 

(c) 90-foot district. 

(d) 110-foot district. 

These districts are shown on the map designated as the 
“height map.” 
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Except as herein specifically provided, no building shall 
be altered, constructed, or raised so as to exceed the height 
hereby established for the district wherein such building 
is located. 


Section X.— Sixty-foot district 

In the district designated as the 60-foot district on the 
“height map,” no building shall exceed 60 feet in height, 
or five stories in height. (As amended November 22, 1923.) 

Section XI.— Ninety-foot district 

In the district designated as the 90-foot district on the 
“height map,” no building shall exceed 90 feet in height, 
or eight stores in height. (As amended November 22,1923.) 

Section XiV .—Area districts 

In order to regulate the area of yards and courts and 
the percentage of the lot which may be occupied by build¬ 
ings hereafter erected or enlarged the District of Colum¬ 
bia is hereby divided into area districts, of which there 
shall be seven, known as “A”, “A” restricted, “A” semi- 
restricted, “B”, “B” restricted, “C”, and “D”. (As 
amended Jan. 4, 1928.) 

These districts are shown upon the map designated as 
“area map”. 

For the purpose of section 6 of the act of Congress (act 
of Mar. 1, 1920, 41 Stat. 500) to regulate the height, area, 
and use of buildings in the District of Columbia, the “A” 
restricted, “A” semirestricted, and “B” restricted-area 
districts shall be construed as use districts. (May 7, 1928.) 

Except as hereinafter provided, no building shall be 
erected nor shall an existing building be structurally 
altered, enlarged or rebuilt except in conformity with these 
regulations. No lot area shall be so reduced or diminished 
in area that the yards, courts, or open spaces shall be 
smaller than prescribed by these regulations. 
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Section XV (a).— “A” restricted-area district 

In the “A” restricted-area district the minimum dimen¬ 
sions of yards and courts and the maximum percentage of 
lot occupancy shall be the same as for “A” area district, 
except that hereafter no building shall be erected, and no 
buildings or premises altered for use or used, as an apart¬ 
ment house, hospital, sanitarium, lodging or boarding 
house, public garage, flat, hotel, or community house, but 
shall be erected or altered for use or used onlv as a 

V 

wholly detached single-family dwelling, or church, each 
with two side yards. A transportation right-of-way shall 
not be prohibited. A school with two side yards may be 
approved by the Board of Zoning Adjustment as provided 
in Section XXIII. (For other uses permissible in the “A” 
restricted-area district, see Sections HI and XXlll.) (June 
16, 1923, as amended May 24, 1926, May 7, 1928, Oct. 9, 
1933, Oct. 21, 1940, Dec. 3, 1941, July 8, 1946 and Sept. 
22, 1952.) 


Section XVII.— “C” area district 

In the “C” area district the minimum dimensions of 
yards and courts and the maximum percentage of lot oc¬ 
cupancy shall be as follows: 

Bear yard.—On corner lots there shall be a rear yard 
having either a depth of not less than 5 percent of the 
depth of the lot, or a depth of not less than 3 inches for 
each foot of building height, whichever is greater. This! 
yard need not exceed 10 feet in depth, provided it has a 
depth of not less than 3 inches for each foot of building 
height. On interior lots there shall be a rear yard having 
either a depth of not less than 10 percent of the depth of 
the lot, or a depth of not less than 3 inches for each foot 
of building height, whichever is greater. This yard need 
not exceed 15 feet in depth, provided it has a depth of not 
less than 3 inches for each foot of building height. (As 
amended Feb. 13, 1943.) 


i 
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Side yard.—A side yard shall be not less than V /2 
inches wide for each foot of building height, nor less than 
1 inch wide for each foot of building length, whichever is 
greater. Such yard need not exceed 15 feet in width pro¬ 
vided it has a width of not less than twice the width re¬ 
quired for each foot of building height. A side yard shall 
be not less than 5 feet wide. (As amended June 9, 1944.) 

Open court.—An open court shall be not less than 5 
feet wide, nor less than 2 inches wide for each foot of 
height of such court, nor less than 2 inches wide for each 
foot of length of such court from the closed end. 

Inclosed court.—An inclosed court shall be not less than 
6 feet wide, nor less than 2 inches wide for each foot of 
height of such court, nor shall its area be less than twice 
the square of its required least dimension. For a building 
used for dwelling purposes, an inclosed court shall be not 
less than 2 1 / 4 inches wide for each foot of height of such 
court. 

Percentage of lot occupancy.—No building, with its ac¬ 
cessory building, shall occupy in excess of 75 percent of 
an interior lot, nor in excess of 90 percent of a corner or 
a triangular lot, except that a building or that portion of 
a building used for commercial or industrial purposes, 
with its accessories, may occupy 100 percent of the lot 
for a height not to exceed 20 feet. 

Filed Sept. 13, 1955 
Affidavit of Norman B. Frost 

District of Columbia, ss: 

Norman B. Frost, being first duly sworn on oath, de¬ 
poses and says: 

I am one of the owners of Lots 65, 66, 68, 800 and 80, 
in Square 2530, and the facts herein stated upon personal 
knowledge are true and those stated upon information and 
belief I believe to be true. 


Defendants bottomed their ruling entirely upon the 
Recommendations and Report of the Zoning Advisory! 
Council (Exhibit “A” to Complaint). 

By so doing defendants first acknowledge that plain-j 
tiffs’ land cannot practically be used for single-family 
construction (p. 2, Exhibit “C” to Complaint) and then 
rule that that is the only type of construction they will) 
permit. 

Defendants accepted as facts assumptions in the Report! 
of the Zoning Advisory Council which were proved to b^ 
erroneous by evidence introduced at the hearing. The Re¬ 
port (Ex. “C” to Complaint) upon informal advice as-l 
sumed that plaintiffs intend to use the “A” restricted 
land for garages. The evidence adduced at the hearing was! 
completely to the contrary. (Tr. hearing, pp. 19, 20.) 

In short, defendants deprive plaintiffs of all practical 
use of the disputed portion of their property. 

Defendants argue the ruling bv the Commission should 
be upheld because by it “The Zoning Commission rejected 
another attempt to invade a fine residential area 99 and 
that “the area extending west from (a point within aboui 
100 feet of Connecticut Avenue) should remain as a dis¬ 
trict of fine single-family, detached residences and town 
houses 99 (Defendants’ Memo. P. & A. last para. p. 7.) 
(Emphasis supplied.) But the facts are that of the 24 
houses on Leroy Place only 2 are fully detached and only 
3 are semi-detached. One of the fully detached houses is 
used as a religious organization—not primarily for worj 
ship—which provides living quarters for its followers^ 
and 1 of the semi-detached houses is used for offices:—j 

No. 2141—one of the detached house—is used by the 
Ahmadiyya Movement in Islam, Inc.; No. 2117 is used as 
a law office and living quarters. 

There is only one detached house on Bancroft Place 
(Defendants’ Ex. 1.) 
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The whole block of Leroy Place is honeycombed with 
offices of one sort or another as is more fully hereafter set 
forth. 

On page 3 of the affidavit of Robert 0. Clauser filed 
in support of defendants’ Motion, it is shown that the 
property on the corner of Leroy Place and Phelps Place, 
which faces on Phelps Place, is a cooperative apartment 
house. 

The very construction on Leroy Place fails to comply 
with “A” restricted-area district minimum dimensions. 
Such dimensions require two side yards. (Defendants’ 
Ex. 9, p. 5.) Only 2 houses in the block have any side 
yards; and those yards are on only one side of the con¬ 
struction on the property. 

Defendants make much of the testimony interposed by 
objectors to the re-zoning plea. Defendants list in their 
Exhibit 6, 52 objections. Of those 40 are apartment house 
dwellers; 1 operates a law office in his house at 2117 Le¬ 
roy Place (Tr. hearing, p. 6); 4 are residents of Bancroft 
Place; and 7 are property owners on Leroy Place. The 
houses of two of the aforesaid Leroy Place property own¬ 
ers (Mr. and Mrs. Woollbring, Jr. and Patricia L. Caul¬ 
field) located at, respectively, 2112 and 2114 Leroy Place, 
are situated between 2 houses used as offices—2110 is 
used as offices of the Italian Government and 2118 is the 
Chancery of Colombia (Tr. hearing, p. 8). The house of 
another of the aforesaid seven objecting Leroy Place 
property owners (Mr. Littlehales at 2132 Leroy Place) is 
located between a house occupied by offices of the Greek 
Government, and a house occupied by offices of the Bra¬ 
zilian Government (Tr. hearing, pp. 7 and 8). Telephones 
are also listed as being in the house at 2117 Leroy Place 
for the Association of Metal Finishers and The National 
Metal Plating News (Tr. hearing, p. 42). 

Therefore of 63 objections to the zoning change sought 
by plaintiffs (52 listed in Defendants’ Ex. 6 and 11 re- 
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ferred to on page 3 of the affidavit of Robert O. Clanser j 
filed in support of defendants’ Motion to Dismiss) only 
11 came from owners of single-family dwellings in the 
vicinity of plaintiffs’ property. 

Of the 14 persons listed on Defendants’ Ex. 6 as favor¬ 
ing the desired zoning change are owners of single-unit 
residential construction in the vicinity; 2—Messrs. Charles ! 
H. Tompkins and Morris Cafritz—are well known con¬ 
struction engineers and developers of District of Columbia 
property and the owners of the large tract of land across j 
Connecticut Avenue from plaintiffs’ property; 1 is an! 
apartment dweller; 2 are, respectively, the administrator, 1 
of St. Ann’s Infant Asylum, (an institution on the corner | 
of California Street and Phelps Place in the vicinity of 
Plaintiffs’ property), a trustee of the Potomac School (an¬ 
other neighborhood institution located on California 
Street); and 1 is the rector of St. Margaret’s Episcopal! 
Church on the corner of Bancroft Place and Connecticut; 
Avenue, who approved the zoning change as a resident of j 
the area. 

A photostatic copy of the letter of consent and approval 
of the proposed zoning change also written in behalf of 
St. Margaret’s Episcopal Church, located on the corneif 
of Bancroft Place and Connecticut Avenue, which is not 
mentioned in defendants’ Ex. 6, is attached hereto as Ex’ 

A and by reference made a part hereof. There is also atj 
tached hereto as Ex. B hereof a photostatic copy of th^ 
letter of consent and approval of the proposed zoning 
change written by the National Metropolitan Bank as 
trustee of the Walker estate which owns premises 2110 
Leroy Place, which likewise was omitted from defendants!’ 
Ex. 6. Both of these letters were before the Commissioiji 
at the time of the hearing. 

Norman B. Frost 

i 

/s/ Patricia M. Apgar 

Notary Public , D. C. 

Subscribed and sworn to before me this 12th day of 
September, 1955. i 
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EXHIBIT “A” 

ST. mabgabet’s church 

CONNECTICUT AVENUE AND BANCROFT PLACE 
WASHINGTON 8, D. C. 

May 4, 1955 

Zoning Co mm ission 
District of Columbia 
14th and E Streets, N. W. 

Washington D. C. 

Dear Sirs: 

This letter is being written relative to the rezoning of 
lots 800, 801, and 68 in square 2530 to Residential 90 c. 

From the standpoint of St. Margarets Church it would 
mean much to have an apartment house on this site since 
it would create a potential of members for this parish. 
There would be no loss only gain, for the sites in question 
have been vacant or undeveloped for a considerable period 
of time. 

Sincerely yours, 

Malcolm Marshall 
Rev. Malcolm Marshall 
Rector. 
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EXHIBIT “B” 

THE NATIONAL METROPOLITAN BANK 
OP WASHINGTON 

ORGANIZED 1814 

Please Address Your Reply To The 
Trust Department 
Telephone STerling 3-1308 

Washington 13, D. C. 

June 15, 1955 

CONSENT TO CHANGE OF ZONING 

I 

The undersigned does hereby consent to the requested 
change of zoning of Lots 800, 801 and 68 in Square 2530 ! 
to Residential 90C. 

I have been advised if the request of the owners is; 
granted, it will authorize them to erect an apartment on; 
the property. 

In view of the prevailing conditions in the neighborhood,; 
it is my opinion that an apartment house on this prop¬ 
erty would not adversely affect the neighborhood or prop-i 
erty values in the area. i 

i 

The National Metropolitan Bank ! 
of Washington 

By Wm. H. Reynolds 
Vice President 
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Filed Dec. 5,1955 

Amended Complaint 

Pursuant to Rule 15 of the Federal Rules of Civil Pro¬ 
cedure, no answer to the merits of the complaint having yet 
been filed plaintiffs hereby amend their complaint herein 
as follows: 

By inserting the following allegations immediately pre¬ 
ceding the prayers for relief: 

16. There is a need for an apartment house in this area, 
and an apartment house is the only use the property may 
reasonably be subjected to. 

17. The defendants’ order refusing to Tezone plaintiffs’ 
lots 801 and 68 constitutes discrimination in that different 
treatment of two tracts of property in the same locale and 
similarly situated are zoned differently, i.e., one residential 
(permits apartment house) and the other contiguous there¬ 
to zoned residential A restricted (permits only single 
family, fully detached houses). 

18. The property contiguous to plaintiffs’ lot 68 is used 
as a law office as well as a residence and the telephone di¬ 
rectory contains a listing of a commercial establishment 
at this same address. Directly across the street from 
the plaintiffs’ lots, which the defendants refused to re¬ 
zone, is a large brick structure which is used for office 
purposes by a foreign government. This commercial use 
is permitted because the building is occupied by a foreign 
government or one of its agencies. Several other houses 
in this same block are used for commercial purposes. The 
plaintiffs’ property (lots 68 and 801) as well as several 
of the structures in this block cannot be and are not 
used for residential purposes. 

19. A substantial detached, single family residence was 
located on the two lots of plaintiffs’ property nearest Con- 
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necticut Avenue and despite the fact that large sums of 
money had in the immediate past been spent in remodel^ 
ing, renovating, and decorating this residence the house 
could next be rented despite the fact that the requested 
rent was a very reasonable one. The inability to rent the 
aforesaid house as a residence was due solely to its loca4 
tion. The aforesaid residence was in the Spring of 1955 
demolished. 

20. Any single family detached house constructed on 
lots 68 and 801 would be subject to the same infirmities 
as the house recently demolished. It would be totally 
unsuitable for a single family residence. Lots 68 and 
801 are now and have been for the last 40 years unimj 
proved. 

21. The rezoning of lots 68 and 801 for apartment house 
use would not adversely affect or depress property values 
or the public health, safety, welfare, or convenience in the 
•neighborhood. 

22. The granting of the requested rezoning and the 
erection of a high-class apartment house on the property 
in question would benefit the neighborhood. 

23. There is no comprehensive zoning plan as claimed 
in the Advisory Counsel’s report insofar as the property 
and area in question is concerned. Both the Zoning 
Commission and this court have on numerous occasion? 
authorized apartment house zoning for a considerably 
depth in excess of 125 feet. The depths, which have been 
authorized in residential area of higher character than 
the location in question, have exceeded 400 feet. 

24. In the alternative should the court find there way 
a comprehensive plan then plaintiffs state that the same 
has been abandoned, or that it is so grossly unfair and 
discriminatory and not consistent with present day plan- 
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ning and cost of construction that same should not he 
applied insofar as the plaintiffs’ property is concerned. 

/s/ Norman B. Frost 
Norman B. Frost 

/s/ Elizabeth R. Young 
Elizabeth R. Young 
605 Southern Building 
Washington 5, D. C. 

/s/ Robert E. Lynch 
Robert E. Lynch 
821 15th Street, N. W. 
Washington 5, D. C. 

Attorneys for Plaintiffs 

Consent is hereby given to the above amendments to the 
Complaint. 

/s/ Vernon E. West 

Corporation Counsel D. C. 

By J. Hampton Bumgartner, Jr. 

Asst. Corporation Counsel D. C. 
Attorney for Plaintiffs 

Let the foregoing amended complaint be filed. 

Dec. 5, 1955 

/s/ Edward A. Tamm 
Judge 

Filed Dec. 8,1955 

Supplemental Affidavit of Robert O. Clouser 

District op Columbia: ss: 

Robert 0. Clouser, being first duly sworn, on oath de¬ 
poses and says: 

That supplementing his affidavit of August, 1955, filed 
in the above case that there was offered and received in 
evidence by the Zoning Commission of the District of 
Columbia at the time of the hearing of plaintiffs’ applica¬ 
tion for rezoning of the property located on Leroy Place, 
N. W., west of Connecticut Avenue and which is the sub- 
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ject matter of this suit, the following exhibits which ajre 
attached hereto and by reference incorporated and made 
a part of this Affidavit: 

A. ) Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
16, and 17, as well as the traffic count made by the Traffic 
Department of the District of Columbia, the statement of 
the qualifications of the witness Frank Luchs, and the 
letter addressed to the Zoning Commission of the District 
of Columbia from the owners of the property on the south¬ 
west corner of 20th and Florida Avenue, N. W. 

B. ) All remaining exhibits introduced by the several 
parties together with legal memoranda submitted by the 
parties which comprise the record before the Zoning Com¬ 
mission in this case. 

C. ) The official transcript of the public hearing on the 
plaintiffs’ application, which is exhibit 5 of affiant’s August, 
1955, affidavit, is hereby supplemented by adding the 
addition to the testimony of the witness, Minnix, the wit¬ 
ness, Luchs, and a statement of plaintiffs’ attorney Robert 
E. Lynch, all of which are attached hereto. 

/s/ Robert 0 . Clouser 
Robert 0. Clouser 

Subscribed and sworn to before me this 8th day of 
December, 1955. 

/s/ Adam A. Giebel 

Notary Public, D. C. 

My commission expires: August 31, 1959. 

Filed Feb. 15, 1956 

Memorandum 

This cause came on to be heard on defendants’ motion 
to dismiss or, in the alternative, for summary judgment, 
and on plaintiffs’ motion for summary judgment. 
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Plaintiffs seek a mandatory injunction to compel the 
Zoning Commission for the District of Columbia and its 
individual members to rezone lots 801 and 68 in square 
2530, situate on the northwest corner of Connecticut 
Avenue and Leroy Place, N. W. in the District of Columbia. 
Since 1924 these lots have been zoned as Residential 60 
“A” Restricted and plaintiffs, wanting to build a 95-unit 
apartment which would extend on to these lots, seek to 
have them changed to Residential 90 “C” which would 
permit it. 

While we recognize that under the present Zoning Map 
only single-family, fully detached construction can be made 
on these lots; that such construction on the lots in issue 
is extremely doubtful; that for many years no single 
family development has been erected on any land in close 
proximity to Connecticut Avenue; that many houses on 
Leroy Place do not comply with the present zoning require¬ 
ments, and an apartment building of the size proposed 
would be economically feasible, we cannot, for these reasons 
alone, say that the determination by the zoning Commis¬ 
sion was arbitrary. Sound argument has been made that 
the apartment, as proposed, would not in way be inimical 
to the public health, safety, morals, convenience, or gen¬ 
eral welfare. We have also considered the contention that 
no portion of the property abutting Leroy Place will be 
used for parking space or the erection of a garage, and that 
the property will not impair property values as protestants 
allege. 

At the same time, although the comprehensive zoning 
plan has .been applied with much flexibility, this alone does 
not constitute sufficient grounds for further encroach¬ 
ments. When plaintiffs purchased these lots they pur¬ 
chased with knowledge of the restrictions. When certain 
of the protestants purchased cooperative apartments in the 
adjoining Westmoreland apartment they were informed 
that the owners of these lots would not seek to change the 
zoning. These owners are the plaintiffs here. Revision of 


the zoning map to accommodate the proposed apartment 
would detrimentally affect a number of these cooperative 
owners. 

We cannot, in good conscience, say that from the stand- j 
point of health, safety (as a result of increased traffic), 
maintenance of property values and the residential char-1 
acter of the neighborhood, the Commission acted in anj 
arbitrary and unreasonable manner. We do not mean 
to imply that we would necessarily have reached the same 
result as did the Commission were we presented with the j 
problem as a matter of first impression. Reasons forj 
reaching a contrary result have been asserted and appear j 
most persuasive. We wish to indicate only that the matter j 
is at most debatable and finding this, we must affirm the j 
determination of the Zoning Commission if we are not to i 
exceed our proper scope of review. See Lewis v. District i 
of Columbia 89 U.S. App. D.C. 72, (1951). i 

Summary judgment will be granted defendants. Coun- j 
sel for defendants will prepare an order consistent with 
these findings. 

Luther W. Youngdahl 
Judge 

February 15,1956 

Filed March 1, 1956 

Order 

This cause came on for hearing on defendants’ motion j 
to dismiss or, in the alternative, for summary judgment’ 
and on plaintiffs’ motion for summary judgment, and, 
after consideration of the affidavits, exhibits and memo¬ 
randa in support of the respective motions, and after oral 
argument by respective counsel, it is, by the Court, this 
1st day of March, 1956, in accordance with its Memorandum j 
filed herein on February 15, 1956, 
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Ordered: 

(1) that plaintiffs ’ motion for summary judgment be, 
and the same is hereby, denied; 

(2) that defendants’ motion for summary judgment be, 

and the same is hereby, granted; and 
% 

(3) that judgment be, and the same is hereby, entered 
for defendants. 

Luther Youngdahl 
Judge 

Presented by 

/s/ Vernon E. West 
Vernon E. West 
Corporation Counsel, D. C. 

/$/ Milton D. Korman 
Milton D. Korman 

Assistant Corporation Counsel, D. C, 

/s/ J. Hampton Baumgartner, Jr. 

J. Hampton Baumgartner, Jr. 

Assistant Corporation Counsel, D. C. 

/s/ John A. Earnest 
John A. Earnest 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendants 
Members of the Zoning Commission 
of the District of Columbia 
District Building 
Washington 4, D. C. 
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Order of the Zoning Commission 

December 7,1955 

Ordered: 

That after public notice and hearing as prescribed byj 
law, the following change in the Zoning Regulations is 
adopted: 

Whereas the Zoning Regulations of the District of 
Columbia, adopted under the Act of Congress of March 
1, 1920, entitled “An Act to regulate the height, area, and 
use of buildings in the District of Columbia and to create 
a zoning commission, and for other purposes”, as subse¬ 
quently amended, is now in process of general revision 
through the services of a consultant and the final report 
of such consultant is not due until November of 1956, and 

Whereas said revised regulations are expected to contain 
provisions for minimum lot widths and minimum lot areasj 
for residential structures and such provisions are notj 
incorporated in the existing zoning regulations, and 

Whereas without such controls and with the current 
shortage in housing, there is a tendency to develop land! 
for residential use at densities which are greater than 
deemed desirable under present day standards for health, 
safety, and general welfare, 

Now Therefore, the Zoning Commission proposes as an 
interim measure pending the adoption of complete revised 
regulations the following amendment to the zoning reg¬ 
ulations : 

A new (Section XV111 (a) is added to read: 

“Interim Section XVIII (a).— Minimum Lot Areas and 
Lot Widths 

In the ‘A’ Restricted (‘A’R) District, the ‘A’ Semi- 
restricted (‘A’SR) District, and the ‘B’ Restricted (‘B’R) 
District no dwelling shall hereafter be erected, except as 
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specifically provided in the following paragraph, unless 
ithe lot on which it is located complies with the require¬ 
ments for minimum lot area and minimum lot width as 
given in the following table: 


“Type of dwelling 


Mi-nifmnm 
lot area, sq. ft. 


Miniinrmim 
lot width, ft. 


1-family detached. 5,000 50 

1-family semi-detached ... 2,500 25 

1-family attached . 2,000 20 


“In case a lot unimproved at the date of adoption of 
this amendment has an area or a width less than that 
specified above and does not adjoin either another unim¬ 
proved lot or an improved lot owned or controlled by the 
owner of the lot in question, a building may be erected 
thereon if both the area of the lot and the width of the 
lot in question is at least 85 per cent of the area and width 
required under the preceding paragraph for the type of 
dwelling and the district in which it is located, provided 
that the building complies with all other provisions of the 
zoning regulations. 

“In the ‘B’ Restricted District a one-family dwelling or 
a flat erected before June 24, 1924, and not thereafter en¬ 
larged may be converted for use as a flat (in the case of 
a one-family dwelling), or as an apartment house (in the 
case of a one-family dwelling or a flat), only provided that 
it is located on a lot with a minimum area of 1,000 square 
feet for each household unit to be provided therein. A 
one family dwelling, flat or apartment house erected before 
June 24, 1924 and not thereafter enlarged may not, how¬ 
ever, be converted for use as a tenement or as a tenement 
house as defined in the Housing Regulations of the District 
of Oolumbia approved August 11, 1955. This shall not 
preclude the alteration of an apartment house erected in 
the ‘B’ Restricted District before June 24, 1924, and not 
thereafter enlarged for a greater number of household 
units provided it is located on a lot with a minimum area 
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of 1,000 square feet for each of the household units to be 
(provided therein. 

“For the administration of this Section, the width of a 
lot shall be defined as the distance measured along the 
building line between the side boundary lines of the lot, 
except, however, in the case of an irregularly shaped lotj 
the width shall be the average of the greatest and the 
least distances between the side boundary lines. For the 
application of this definition to a corner lot, the building 
line along the longer street frontage shall be considered 
as a side boundary line. A semi-detached dwelling shall be 
defined as a dwelling having one party wall and one sid^ 
yard; an attached dwelling as one having two party walls 
and no side-yard. ’ ’ 

Thomas A. Lane J. George Stewart 


Robert E. McLaughlin 
Edward J. Kelly (Acting) 


Samuel Spencer 
Attest 

W. E. Chase 
Executive Officer. 


Excerpts From Testimony at Public Hearing of June 20, 

John G. Adams 



I’m an attorney-at-law in Washington, D. C. I reside 
at 2122 California Street in the Westmoreland Apartments] 

Mr. Raysor: Where in said apartment house is youi} 
apartment located? 

Mr. Adams: I have a third floor apartment in the rear 
directly overlooking the lots, 801, and 68, which are pro¬ 
posed for rezoning. 

Mr. Raysor: Have you been present here all day today 
and heard the testimony? 

Mr. Adams: I have. 

Mr. Raysor: Will you state your position with respect 
to it? 
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Mr. Adams: I purchased my apartment in 1948 at the 
time the building was converted to a cooperative. When 
I first inslpected the building I was shown one of the apart¬ 
ments with a porch which is one of the 12 rear apartments, 
but was told there were none available. I stated that I 
would be interested in buying one with a porch and with 
a view, but not otherwise. There were others then avail¬ 
able hut not what I wanted. So I left. I was telephoned 
in a few weeks 'by the real estate firm of Kyle who were 
handling the sale and was told that an apartment with a 
view was available. I came to the apartment and in¬ 
spected it. It was on the third floor and from that level 
it’s possible to see over the houses directly—my porch is 
directly opposite the far east side of Mr. Shock’s house 
so that I look directly over his house and have a view 
of the city. 

The apartment directly next to me which is occupied by 
Mr. Garrity also on the third floor is directly opposite 
lot 68. Both of our porches are 22 feet wide as are all 
12 of those porches. The porch is large enough so that 
in the case of about 7 or 8 of the 12 occupants, we use it 
in the summertime as an extra room. When I purchased 
the apartment it was for the purpose of getting that space. 

I inquired about the lots, that is, lots 68 and 801. I 
inquired of the agent who sold the house to me. His name 
was West. He was an employee of Kyle’s. He told me— 

Mr. Lynch: I wish to put on record an objection to 
any testimony with regard to what anyone told anybody 
else concerning any land deals. The purchase of an apart¬ 
ment is the purchase of real estate and everyone ought to 
know that it has to be in writing and therefore, any oral 
representations I submit are completely irrelevant and 
immaterial and should not have any part whatsoever in 
relation to this case. 

Commissioner Lane: You will have an opportunity to 
object. 

Mr. Adams: I inquired specifically about lots 68 and 
801 and was told a story substantially as this: The West- 
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moreland had been owned by Messrs. Frost & Appleby who 
had sold it to create the corporation. Next to it was the 
Highlands which was still owned by those individuals. 
The bnilding on the corner which has since been razed was 
pointed ont as being also owned by the same owners as 
were these two vacant lots. I was told that the two vacant 
lots belonged to the Highlands and it was the intention 
of the owners of the Highlands to keep them as a play¬ 
ground for the children of both buildings. I was told that 
clearly. Subsequent to the time that I bought the apart¬ 
ment there were negotiations from time to time between 
representatives of the Westmoreland and of the Highland^; 
concerning the Highlands. I can speak with authority 
there because I was a member of the board of the West! 
moreland for four different terms and during that time 
I served two, and (part of a third term as president of the 
Westmoreland. So I know that we did negotiate directly 
with the Highlands about the playground which we had 
been told .belonged to the Highlands and was to remain 
a playground for the two buildings. 

I’ll admit as far as the counsel for Mr. Frost said that 
there was nothing in writing in the way of a commitment] 
guaranteeing that it would remain that way. But the 
agents of the owners of the property made it quite clear 
to us that that was the situation. 

i 

_ 

Frank J. Lucks 

I’m executive vice-president and treasurer of Shannon 
& Luchs Company, realtors. 

Mr. Lynch: How long have you been engaged in thel 
real estate business? 

Mr. Luchs: Approximately 25 years. 

Mr. Raysor: We’ll stipulate his qualifications. 

Mr. Cromelin: We’ll concede his qualifications as an 
outstanding real estate man in the District of Columbia. 

Mr. Lynch: His actual qualifications go in the record. 

Mr. Cromelin: We’ll concede that. 
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Mr. Lynch: When Mr. Cromelin comes along, if I con¬ 
cede those you will not insist on detailing your experts! 

Mr. Cromelin: I think that in a general way we will 
do that. 

Mr. Lynch: We want to try to expedite the thing. Our 
chief expert will be Mr. Throckmorton (sic). Have you at 
my request checked this property, the lots in question! 

Mr. Luchs: I have. 

Mr. Lynch: PH ask you first with regard to the Resi¬ 
dential “A” Restricted lots, the two, one 25 feet and one 
50 feet, taking into consideration the extent of excavation 
that would be necessary, retaining walls necessary, con¬ 
struction cost necessary, are those lots feasible for the 
construction of a detached residence! 

Mr. Luchs: It is my opinion that it is economically im¬ 
possible to construct a single family dwelling on those lots 
as presently subdivided or in any manner they might be 
re-subdivided. 

Mr. Lynch: What about the general question. Assuming 
for a moment that the lots were reasonably adaptable for 
the construction of a residence, would you select that type 
of a location for the construction of a residence in the 
District of Columbia today! 

Mr. Luchs: I think that there is somewhat of a demand 
from people who want a close-in location, but my personal 
feelings aTe, my personal opinions are, that this location 
-is in a state of transition and has been going on for a 
great number of years, and that people who are looking 
for that close-in location would want more of a residential 
neighborhood than that neighborhood is today. They 
would want to get further and further removed from heavy 
transportation, bus fumes and so on, which this neighbor¬ 
hood does not provide. 

Mr. Lynch: Have you known of any new construction 
in this area in the past 25 years of a residential nature! 

Mr. Luchs: Single family! 

Mr. Lynch: Yes, single family within one block of Con¬ 
necticut Avenue. 
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Mr. Luchs: No sir, I have not. 

Mr. Lynch: How much could a single family residency 
sell for on let us say, lot 50, a four ibedroom house? If 
a person were to actually build one, irrespective of whether 
he would lose money or whether it would be economically 
impossible, let assume for a moment he went ahead and 
did it anyway. 

Mr. Luchs: Lot 68? 

Mr. Lynch: Yes, sir. 

Mr. Luchs: Well, a detached house would cost in the 
neighborhood of $30,000 to $35,000 for a four bedroom 
house of the type I think should be constructed to attract 
someone, but I doubt that it would attract them in that 
location. 

Mr. Lynch: That would be the selling price of it? 

Mr. Luchs: No, if a person owned that lot and then 
erected a house it would cost them somewhere aroun<ji 
$30,000 to $35,000 to erect such a house. 

Mr. Lynch: What would be a fair price for the allocation 
of the land on the 50 foot lot? 

Mr. Luchs: I think it would have a value of approxi¬ 
mately $2.00 a foot if it was at street grade, about $11,000. 

Mr. Lynch: Then you would add another, Mr. Rigg$ 
said, $10,000 to $15,000 for your excavation and youjr 
retaining wall. That would give you a lot cost of approxi¬ 
mately $20,000 to $25,000 before you started, would it not? 

Mr. Luchs: And it would not have such a value. 

Mr. Lynch: And it would be economically impossible 
to even get out the cost a person would put in would it? 

Mr. Luchs: I feel that the lot today has a minus value, 
not zero, but minus zero value due to the cost of excavation 
and retaining walls that would have to be erected there in 
order to provide the necessary attractiveness to build $ 
$35,000 or $40,000 home. 

Mr. Lynch: What about building on the terrace the 
way it is now, you would go up there the 10 to 15 feet up 
the hill and walk up those steps before you get to your 
house, what about that? 

i 

j 
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Mr. Luchs: I’d say it was very, very undesirable, and 
(that no one in their right mind would do that. Someone 
might do it, but it would be in my opinion, difficult to 
finance and it certainly would not be done by a speculative 
builder. It would have to be someone who for just some 
unknown quirk picked that particular site. It would not 
be what the typical purchaser would be looking for. 

Mr. Lynch: By the way, if that were done it could be 
built within 5 feet of Mr. Shock’s house and if it went 
up two or three stories it would block off his view more 
than an apartment house would it not? 

Mr. Luchs: Yes sir. It could come within 5 feet of the 
side line. I understand the proposed apartment building 
would be as far as 11 feet away. 

Mr. Lynch: What is the trend in modem housing, Mr. 
Luchs? 

Mr. Luchs: The trend is definitely to one-story spread 
out type ramblers and with everything pretty much on one 
level That’s of course generally on a fairly level lot or a 
lot that’s just slightly above or below grade, not one that 
would be as many steps above grades as this lot would be 

Mr. Lynch: Now all of the infirmities that you have 
detailed with relation to lot 68 are they present with rela¬ 
tion to lot 801, that’s the 25 foot lot? 

Mr. Luchs: They are, plus the fact that the lot being 
as narrow as it is makes it even less desirable. 

Mr. Lynch: Let’s take the other end of it. What is the 
reasonable and appropriate use, all facts considered, the 
fact that Leroy Place is zoned residential, the fact that 
the tract across the street on Connecticut Avenue is zoned 
commercial; the apartment house building in the rear of it, 
all these facts that you have studied, what is the reasonable 
and appropriate use which could be made of lots 68 and 801 ? 

Mr. Luchs: I personally feel that the proper develop¬ 
ment of an apartment on the entire site including 68 and 
801 added to the other lots, 800, 66 and 65, would be the 
highest and best use, and I believe it would protect a 
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neighborhood which today is .in a considerable state 
transition, has been going downward for a number of 
years. I think it would stop 'that downward trend and 
would ultimately help to resecuxe the values of property iik 
the immediate neighborhood. 

Mr. Lynch: Did you take into consideration the various 
uses which Miss Young detailed here this morning of the 
embassies, legations and other offices which are in that 
areal 

Mr. Luohs: Yes, I have and I have found that approxi¬ 
mately 10 of the 30 properties in the block between Con¬ 
necticut and Phelps Place, both sides of the street are 
occupied by some type of office use. 

Mr. Lynch: In giving your opinion on that, in addition 
to the present zoning, did you take into consideration the 
traffic conditions on Connecticut Avenue, the incidental 
noise, dirt and fumes from that traffic! 

Mr. Luchs: I feel very definitely, well, I’m well aware 
of the noise and fumes. I know that this building to a great 
extent could act as a buffer to the balance of the block, 
whereas today, the view isn’t good, the noise is heavy 
and with all of the heavy bus transportation they can’t 
help but be—there can’t help but be plenty of fumes 
getting into the entire area. This building being air oon-i 
ditioned wouldn’t suffer and being large would act to some 
extent like a brick wall would act and protect the imme¬ 
diate area to the west. 

Mr. Lynch: What about the safety feature of it with 
regard to the parking in the basement as distinguished 
from the erection of single family dwellings on these 
two lots? 

Mr. Luchs: I have gone over the plans completely. I’m 
aware of the garage, the accommodation for 80 some auto¬ 
mobiles, the entrance on Connecticut Avenue just south 
the Highlands. I know that there are some problems, 

I am also of the opinion that it very definitely 
a lot more off-street parking than is required by 
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and that it should be a considerable improvement to the 
neighborhood. Parking is not good in the neighborhood 
today. 80 some spaces in my mind will provide some 
spaces for guest parking. Many people who live this close 
to downtown will not have automobiles and therefore auto¬ 
mobile (parking will be available to their guests. Whereas 
on Leroy Place itself many, many places are marked off 
“No Parking” due to the restricted uses of that for em¬ 
bassies and so forth who require special privilege. 

Mr. Lynch: What about the general welfare feature? 
By the way how long have you known this neighborhood? 

Mr. Luchs: I was bora on Connecticut Avenue just the 
other side of Taft Bridge. I have known it practically 
my entire life. I am 41 years of age. 

Mr. Lynch: Do you feel that the erection of the apart¬ 
ment house as proposed would promote rather than impair 
the general welfare considering the fact that there would 
be 95 families living in this particular building? 

Mr. Luchs: I am very much interested in protecting the 
central core of our metropolitan area and that central core 
as we all know is the District of Columbia. I’m active in 
the Federal City Council and I’m Chairman of the Rede¬ 
velopment Committee of the Real Estate Board. I def¬ 
initely feel that we must whenever we can, add to the tax 
rolls of the District and stop letting people get outside 
the District and bring a lot more of them back in. I can 
see here where 95 units, will provide, based on testimony I 
heard this morning as to cost and knowing our formula for 
establishing taxes, somewhere around $20,000 a year addi¬ 
tional real estate taxes for the District. In addition to that 
95 families are going to be contributing to the sales tax, 
highway tax and all of our other taxes, the District of Co¬ 
lumbia income tax and generally adding to the prosperity 
of the District. -So from the standpoint of the common 
good for the most number of people I would say very 
definitely the answer is “yes” it does it. 

Mr. Lynch: It promotes it rather than impairs it? 

Mr. Luchs: Yes. 
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Alan C. Minnix 

Our office is at 216 C Street, N. W. I’m a graduate civil 
engineer and have been in the construction and real e 
business all the time that I have been in business. 

Mr. Lynch: You graduated from Cornell University in 
1915, is that correct? 

Mr. Minnix: That’s correct. 

Mr. Lynch: At that time you were living up in M 
Pleasant? 

Mr. Minnix: That’s right. 

Mr. Lynch: You have known the city and were born and 
raised here, is that correct? 

Mr. Minnix: That’s correct. 

Mr. Lynch: How long have you known this particular 
location at Connecticut Avenue and Leroy Place? 

Mr. Minnix: 40 years. 

Mr. Lynch: Or better? 

Mr. Minnix: Or better. 

Mr. Lynch: Since 1915 have you been engaged in the 
building and real estate business in the District of Co¬ 
lumbia? 

Mr. Minnix: That’s correct. 

Mr. Lynch: You have built such houses as Massachusetts 
Avenue Park, and the Forest Hills section among others? 

Mr. Minnix: That’s right. 

Mr. Lynch: In Maryland and Virginia? 

Mr. Minnix: That’s right. 

Mr. Lynch: Commercial property as well as residential 
property? 

Mr. Minnix: That’s right. 

Mr. Cromelin: We admit the qualifications of the witness. 

Mr. Lynch: With that admission I’ll stop. Now, Miv 
Minnix, what is the present trend in modern residential 
property? Is it three or four-story buildings or is it ranir 
bier type? 

Mr. Minnix: Definitely one-story building, eliminating 
as many stairways as possible. 
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Mr. Lynch: You are familiar of course with the houses 
which are on Leroy Place? 

Mr. Minnix: Yes, I am. 

Mr. Lynch: When were they built? 

Mr. Minnix: Around the 1920 area. 

Mr. Lynch: Or maybe before? 

Mr. Minnix: Yes. 

Mr. Lynch: Turning to lot 801, a 25 foot lot, lot 68, a 50 
foot lot, both in a residential district, what practical or 
feasible use could be made of those two under the present 
zoning in your opinion? 

Mr. Minnix: I feel that they are not adaptable for resi¬ 
dential purposes, that is, individual residential purposes, 
because of their topography and their proximity to a very 
busy thoroughfare; because of their outlook across Leroy 
Place into the back yards of the houses that are fronting 
on Connecticut Avenue and because of the fact that they 
are in an area that I feel is losing its value as an individual 
residential area. 

Mr. Lynch: You heard the testimony of Miss Young, did 
you not, as to the various uses which were made of Leroy 
Place? 

Mr. Minnix: Yes, I did. 

Mr. Lynch: Let’s come down to the actual physical build¬ 
ing of a house on a 25 foot lot in the “A” Restricted Area. 
What would you have to do, Mr. Minnix? 

Mr. Raysor: I think this has already been covered. 

Mr. Lynch: I want to cover it again. 

Commissioner Lane: I think the facts have all been 
brought out and there is no necessity to repeat them. You 
may ask him for his opinion. 

Mr. Lynch: What is your opinion with regard to the 
construction of a house on the 25 foot lot? 

Mr. Minnix: I don’t think it’s practical. 

Mr. Lynch: Is it economically feasible? 

Mr. Minnix: It’s feasible, but not economically. 

Mr. Lynch: How about the one on the 50 foot lot? 
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Mr. Minnix: That’s better, but I think my testimony 
already shown that it’s not the type of property that 
lend itself at the present time to an individual residence. 

Mr. Lynch: Mr. Frost testified that his cost there 
approximately $2.50 a foot, taxed at $1.50 a foot. 1 
take an in between figure of $2.00 a foot for this 
On the 50 foot lot you would have a cost of $10,000 or i 
wouldn’t you? 

Mr. Minnix: That’s right. 

Mr. Lynch: What about the cost of your excavation, the 
maximum depth in the rear being 20 feet and a gradual 
sloping down towards Leroy Place? 

Mr. Raysor: I’d like to object to that. That’s going fair 
afield. 

Commissioner Lane: I think the facts as to the method^ 
of construction which might be used for residential con¬ 
struction have been established. Unless you intend tjo 
change by the testimony of your witness I think we can 
accept them. 

' 

Plaintiffs* Exhibit No. 2 

NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION 

1303 New Hampshire Ave., 

Northwest 

• • • * 

Washington 6, D. C. 

Mr. Robert E. Lynch, Lawyer 
82115th Street, N. W., 

Washington 5, D. C. 

Dear Mr. Lynch: 

According to the request contained in your letter of June 
15th we are setting out the following information. 

We are now the owners of Lots numbered Fourteen (14)j, 
Fifteen (15), Sixteen (16), Seventeen (17) and Twentyt- 
eight (28) in Square Ninety (90). It is our plan to con¬ 
struct an eight-story office building on this site, which is 
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located on the Southwest Corner of Florida Avenue and 
20th Street. This building should be completed within the 
next year. 

I hope this fulfills the request stated in your letter. 

Sincerely, 

/s/ Charles J. Fain 
Charles J. Fain 
Assistant General Manager 


Plaintiffs' Exhibit No. 14 
TRAFFIC COUNT 

Vehicles entering Florida and Connecticut Ave., N. W. 

24-hr. period 


April 1955 (Vehicles) 


Northwest on Connecticut Avenue 12,968 

Southeast on Connecticut Avenue 19,076 

Northeast on Florida Avenue 8,648 

Southwest on Florida Avenue 4,599 


Vehicles traveling Northwest and Southeast on Connecticut 
Avenue (Counts taken at Connecticut Avenue 
& Columbia Road) 

11-25-41 


Southeast on Connecticut Avenue 14,247 

Northwest on Connecticut Avenue 13,632 

4-5-55 

Southeast on Connecticut Avenue 19,109 

Northwest on Connecticut Avenue 17,865 



Plaintiffs* Exhibit No. 21 

CONSENT TO CHANGE OF ZONING 


I, or we, the undersigned do hereby consent to the 
quested change of zoning of Lots 800, 801, and 68 in 
2530 to Residential 90C. 

I have been advised if the request of the owners is 
granted it will authorize them to erect an apartment on the 
property. 

In view of the prevailing conditions in the neighborhoo4 
it is my opinion that an apartment house on this property 
would not adversely affect the neighborhood or property 
values in the area. 

1 

Agnes McCall Pabkeb deBessexysy 
Name-Owner 

1825 Phelps Place, N. W. j 
Address 

Corner of Leroy and Phelps 
_ 

Defendants' Exhibit No. 2 

PROTEST OF OWNERS OF APARTMENTS IN COOPr 
ERATIVE APARTMENT HOUSE KNOWN AS 
WESTMORELAND COOPERATIVE, 2122 CAUf 
FORNIA STREET, N. W. 

We, the undersigned, are the owners and occupants of 
cooperative apartments located in the Westmoreland Co¬ 
operative apartment house, 2122 California Street, North¬ 
west, west of Connecticut Avenue and adjacent on the north 
to Lots 68 and 801, in Square 2530. We do hereby protest 
the proposed change of zoning from residential A restricte4 
to residential 90C. 

. 

There are 60 apartments in the Westmoreland Coopera¬ 
tive, all of which are individually owned. If the requested 
change of zoning should be granted, there would be a trej- 
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mentions loss in property values with respect to all of the 
apartments owned by the undersigned, and more especially 
the apartments facing the south and overlooking Lots 68 
and 801. Should Lots 68 and 801 be rezoned and an 
apartment house erected thereon, all the Westmoreland 
apartments would be rendered less desirable and less sale¬ 
able due to the shutting off of light, air and the owner’s 
view overlooking the city. Also, the porches would be ren¬ 
dered practically useless to the owners. It would be a 
great tragedy to all of the occupants of the Westmoreland 
to permit the construction of such an apartment house. 

The District of Columbia is already overloaded with 
apartment houses and to further extend the right to build 
one in a residential A restricted area is unwarranted. 

Should the proposed change in zoning he granted, the 
lovely character of the neighborhood would to a consider¬ 
able extent be destroyed. 

Respectfully yours, 

Signatures 


Defendants' Exhibit No. 3 

PROTEST OF PROPERTY OWNERS AND/OR OCCU¬ 
PANTS OF REAL ESTATE LOCATED ON LEROY 
PLACE BETWEEN CONNECTICUT AVENUE 
AND PHELPS PLACE NORTHWEST 

We, the undersigned, all of whom are owners and/or 
occupants of dwelling houses facing on Leroy Place, N.W., 
west of Connecticut Avenue and east of Phelps Place, 
N.W., being desirous of maintaining and preserving our 
interests in and the valuations of the properties owned 
and/or occupied by us, respectively, as shown below, do 
hereby protest said proposed change of zoning, for the rea¬ 
sons, among others, hereinafter set forth, namely: 

1. Said Lots 68 and 801 have been zoned Residential “A” 
Restricted, together with many other properties to the south 
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and west, since the year 1924, when such zoning classifica¬ 
tion was established at the request of the majority of tqe 
property owners within the general area. The comprehen¬ 
sive plan for this area has always included the retention of 
this neighborhood in the vicinity of petitioners’ properties 
for single family dwellings. The logical dividing line be¬ 
tween the “C” area district and the residential “A” re¬ 
stricted area is the alley separating property abutting Con¬ 
necticut Avenue in the “C” area district and the property 
abutting Leroy Place in the “A” area district. Such line 
should be maintained and no downgrade in zoning should 
be permitted which would in effect permit an encroachment 
into this purely residential area of an apartment house. 

2. To change the zoning so as to permit the erection of 
an apartment house in this restricted residential area would 
constitute spot zoning and is not a part of a comprehen¬ 
sive plan. 


3. The apartment proposed to be erected following the 
change of zoning would very seriously and adversely affect 
the market values, useability and desirability of the dwell¬ 
ing houses already erected on both sides of Leroy Place oq 
the faith of the present and existing zoning. 

(A) On the north side of Leroy Place dwelling houses 
only have been erected from the site of the proposed change 
to Phelps Place, all of which set back twenty (20) feet from 
the building line. The building proposed to be erected 
would either abut the building line or set back not mores 
than five (5) feet therefrom, particularly damaging thel 
dwelling houses adjacent to the same on the west, in the! 
matter of light, air, ventilation and view. 

(B) Traffic conditions on Leroy Place would be immeas-i 
urably damaged. Traffic presently is east from Phelps i 
Place to Connecticut Avenue on Leroy Place, and west on 
California Street. Traffic in this area is particularly great I 
because of the number of occupants in the various Em-j 
bassies and Chanceries and the large number of occupants j 
in the various dwelling houses, many of which are four (4) j 


stories in height. California Street, the zoning of which 
permits the erection of apartment houses, is likewise con¬ 
gested in parking and traffic, because of the presence of 
approximately ten or twelve large apartment houses front¬ 
ing on both sides of California Street. 

The parking on this particular street generates great 
congestion for the added reason that many persons driving 
from suburban and out-of-the-city areas park all day on 
this particular street rather than to attempt to drive down¬ 
town. Visitors to and residents of the various Embassies 
and Chanceries, and to St. Margarets Episcopal Church, 
as well as the many neighborhood apartments, constantly 
are using whatever spaces are available for parking on 
Leroy Place. At two nearby places on Connecticut Avenue 
there are transfer changes for the accommodation of street¬ 
car and bus passengers, desiring to make changes on Con¬ 
necticut Avenue. In addition, there is a change of zone for 
taxicab charging purposes at Florida Avenue and Connec¬ 
ticut Avenue, which is one short block below, or south, of 
Leroy Place, in consequence of which many persons at¬ 
tempt to park their cars on Leroy Place and walk one 
square and thus save an additional taxicab fare for another 
zone enrouite to downtown. 

It is very much feared that if the present proposed 
change of zoning were granted, similar applications might 
be made for changes of zoning on the south side of Leroy 
Place west of Connecticut Avenue, on the strength of the 
action which might be taken by the Commission in the in¬ 
stant case, and notwithstanding the fact that such a change 
was denied by this Commission some years ago. The action 
of the Commission in this case might be taken as a prece¬ 
dent to ask for a similar change of zoning on the south side 
of Leroy Place which would thus tend further to destroy 
the residential character of this neighborhood. 

Strong protest against the proposed change is hereby 
made for the reasons stated above and others. 


Signatures 
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Defendants* Exhibit No. 4 

June 17,1955. 

PROTEST OF OWNERS OF 1835 PHELPS PLACE I 
NOBTHWEST, COOPEBATIVE j 

The undersigned, all of whom are owners of units in 1835 
Phelps Place Northwest, a cooperatively owned apartment,j 
do hereby register our protests against the proposed change 
of zoning of lots 801, 800 and 68 in block 2530. 

Said property proposed to he changed in zoning is in the! 
immediate neighborhood of the property which we own atj 
1835 Phelps Place, Northwest, Washington, D. C., and it isj 
necessary for us to pass said property proposed to be re- 
zoned in order to reach Connecticut Avenue. 

It is the opinion of the undersigned that property values! 
on LeRoy Place would be adversely affected, as well asi 
those on adjacent streets, if said proposed change of zon-| 
ing were granted. 

It is also believed that other proposed encroachments 
and changes of zoning on Phelps Place and LeRoy Place 
might follow. 

Traffic conditions in this vicinity are presently taxed to| 
their greatest capacity because of the present lack of park¬ 
ing facilities in the neighborhood of LeRoy Place, Bancroft 
Place, Phelps Place, California Street, Connecticut Avenue^ 
S Street and Florida Avenue. 

Signatures 




Defendants' Exhibit No. 5 

KALORAMA CITIZENS ASSOCIATION 
WASHINGTON, D. C. 

RESOLUTION OF KALORAMA CITIZENS 
ASSOCIATION 

Whereas, Kalorama Citizens Association has been noti¬ 
fied that a public hearing will be held before the Zoning 
Commission of the District of Columbia on Monday, June 
20, 1955, relative to an application to extend the Residen¬ 
tial 90' C Area to include Lots 800, 801 and 68, Square 2530, 
said property being located on the north side of Leroy 
Place, between Connecticut Avenue and Phelps Place, NW., 
said application for rezoning requesting a change of zoning 
to permit the erection of an apartment house on said prop¬ 
erty to a height of ninety (90) feet; and 

Whereas said property sought to be rezoned is within 
the area and jurisdiction of this Association; and 

Whereas the matter of approving or disapproving of this 
proposed amendment to the Zoning Maps w^as fully dis¬ 
cussed at a meeting of the Kalorama Citizens Association 
held on Monday, June 6,1955; and 

Whereas it appears that said Zoning change, if made, 
would result in serious property damage to this purely 
residential area, would result in a large decrease in prop¬ 
erty values, and would greatly increase the traffic on Leroy 
Place, and add greatly to the presently existing parking 
problems; and 

Whereas it appears that a change in the present zoning 
of said lots would result in a lowering of the character of 
the neighborhood from an area limited to fine single 
family dwellings to one which would permit the erection 
of apartment houses to a height of ninety (90) feet; and 

Whereas it appears that said proposed amendment to 
the Zoning Maps would cut off the light and air of sur¬ 
rounding and nearby properties and detrimentally affect 



surrounding and nearby properties within the area of the ] 
Association; and 

Whereas said Lots 801 and 68 in Square 2530 have j 
always been included in the A Restricted area for the pro- ! 
tection of this single family residential area, to the exclu¬ 
sion of apartment houses; 

I 

Now Therefore Be It Resolved, That the Kalorama | 
Citizens Association does hereby firmly oppose and dis-j 
approve the proposed change of zoning, and does hereby 
authorize and direct Mr. G-over M. Koockogey, its i 
President, to appear in its behalf at the said Zoning hear- i 
ing and there to vigorously protest and register the| 
unanimous opposition of the membership of this Associa-j 
tion against said proposed zoning change; and 

Be It Further Resolved, that a copy of this Resolution j 
be delivered to the Zoning Commission and that a copy 
hereof be furnished to each individual member of said 
Zoning Commission. 

. 

Form of Resolution authorized at a meeting of Kalo-j 
rama Citizens Association held June 6, 1955. 

Kalorama Citizens Association 

By /s/ Gover M. Koockogey 
President 
_ 

Defendants' Exhibit No. 15 

June 16, 1955 

Zoning Commission 
Room 2 

District Building 
Washington 25, D. C. 

Gentlemen: 

I 

Protest is hereby made against rezoning lots S00, 801 
and 68 on LeRoy Place between Connecticut Ave. & 
Phelps Place, N. W. 


4 





Upon purchasing Apt. 462 in the Westmoreland Coopera¬ 
tive, 2122 California Street, Mr. Edward J. Kyle, Sales¬ 
man and Representative of seller assured me that the lots 
now up for rezoning would never be rezoned. This was 
put to Mr. Kyle numerous times and he assured me that 
Mr. Frost would never build anything on the lots in ques¬ 
tion other than of residential height. 

The buildings are close in this area already and to add 
another large apartment in the vicinity would be 
despicable, irreparably transforming numerous lovely 
apartment homes to tenements. 

Prior to 30 June 1948 I purchased Apt. 357, afteT which 
Mr. Kyle approached me stating I might obtain, at con¬ 
siderable increase in cost, Apt. 462. Upon reassurance 
again and again that Mr. Frost would never build, other 
than of residential height, on the lots now up for rezon¬ 
ing I purchased Apt. 462 so that I would always have 
the air and sunlight which is essential for my asthmatic 
condition and health. 

To rezone the lots in question which I was assured would 
never occur would repudiate all assurances given at the 
time I did purchase my home in the Westmoreland Co¬ 
operative and make it unlivable due to my health and there¬ 
fore force me to sell at a great financial loss. 

Your sincere consideration in this serious matter would 
be deeply appreciated. 

Respectfully submitted, 

/s/ (Mrs.) Sue Cochran Bunch 
Mrs. Sue Cochran Bunch 

Apt. 462 Westmoreland 
Cooperative 

2122 California St. N. W. 

Washington 8, D. C. 
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LEROY M. RICHEY 
THE WESTMORELAND - 262 
2122 CALIFORNIA STREET, N. W. 

WASHINGTON 8, D. C. 

Jnne 17, 1955 

Zoning Commission 
Room 2 

District Building 
Washington 4, D. C. 

Dear Sirs.: 

This statement is in reference to the application of 
Scott B. Appleby, et al., for the rezoning of lots 800, 801 
and 68, in Square 2530, from residential, or 40-foot height 
limitation, to 90-foot height limitation. The lots are on the 
north side of LeRoy Place, between Connecticut Avenge 
and Phelps Place. I understand that the applicants de¬ 
sire to build an apartment house to the height of 90 feet 
on this property. 

My wife and I are co-owners of a second floor apartment. 
No. 262, in The Westmoreland Cooperative Building, 2122 
California Street, Northwest. The Westmoreland is ad¬ 
jacent to the lots in question. There are sixty apartments 
in this building and ours is one of the twelve largest a0d 
most valuable, and these are the ones that would be most 
affected, financially, and in many other adverse ways, by 
the erection of the proposed building. The living-roouks, 
libraries, one of the bedrooms, and the 22-foot porches 
which are entered from the living rooms, face these lots 
and would be but a few feet from the rear of such a build¬ 
ing. It would completely block all air and sunshine, and, 
in addition, obliterate a very lovely view of the city. No 
doubt the abutting wall would contain kitchen exhaust fans 
and other service-connected appliances right at our front 
porches. 
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In the purchase of our apartment in 1950, at a premium 
price because of its location and having a porch, we were 
influenced greatly by the verified fact that the adjacent 
lots to the south were zoned for residential use only. We 
were assured by Edward J. Kyle, the agent for the seller 
that in addition to the zoning protection against the en¬ 
croachment of any high buildings, we had the further 
assurance by the designation of these lots as a playground 
by the owners Frost and Appleby. Frost and Appleby 
who owned the Westmoreland and The Highlands Apart¬ 
ments next door to the east, Mr. Kyle said, had set aside 
these lots as a play ground for the use of the children re¬ 
siding in these two apartment buildings. We had no rea¬ 
son to doubt this since the same Edward J. Kyle handled 
the original sales of The Westmoreland Apartments for 
the owners, Frost and Appleby who are now seeking the 
rezoning of these lots. The lots were then and still are 
equipped with playground facilities and a sign still stands 
on them facing LeRoy Place reading “Private Play- 
ground ,, . The janitors of The Westmoreland and The 
Highlands have cared for these lots throughout the years, 
keeping them mowed, etc. 

I am President, at this time, of The Westmoreland, and 
a majority of the 60 apartment owners have expressed to 
me personally their deep concern about the application 
for rezoning which, if granted, would enormously reduce 
the value of the Westmoreland building and proportion¬ 
ately the value of each apartment. These apartments are 
their homes. A number of them are retired people who 
have a large part of their life savings invested therein. 

We fell that the applicants for rezoning of these lots 
directly adjacent to and south of The Westmoreland have 
violated a moral obligation to the residents of this, their 
former property. 

The erection of an apartment house, as proposed, would 
greatly depreciate the value of our apartment, as well as 




that of the others in The Westmoreland,—would deprive 
ns of the proper use and enjoyment of our home, by in¬ 
vading our privacy and cutting off light, air and sunshine; 
and would certainly down-grade other properties in the 
vicinity. 

We therefore strongly urge that these lots not be 
rezoned. 

Respectfully submitted, 

/s/ LeRoy M. Richey 
LeRoy M. Richey 
/s/ Mary G. Richey 
Mary G. Richey 


JOHN G. ADAMS 
2122 CALIFORNIA STREET, N. W. 

WASHINGTON 8, D. C. 

10 June 1955 

District of Columbia Zoning Commission 
District Commission 

Sirs: j 

I wish to enter objection to the application of Messrs. 
Appleby and others for permission to change zoning re¬ 
strictions on lots 800-1 and 68 in square 2530 located on 
Leroy Place just West of Connecticut Ave. 

I am among a group of owners of apartments in The 
Westmoreland at 2122 California Street. Our property 
joins that to be changed, and there are 12 resident apart¬ 
ments to the rear of our building which will be affected 
by the proposed change. 

i 

My apartment with 11 others has on the south side, di¬ 
rectly next to the Appleby property, a large porch which 
I consider to be the most desirable thing about it, as I 
am sure do all the others. When I purchased my apart- 




ment in 1948 from the instrumentality of the former owners, 
Frost & Appleby, I was given definite assurance that no 
change of any sort would occur in the lot situation above 
discussed. 

In 1948 the firm of Frost & Appleby set up a corporation 
known as the Westmoreland, to which they sold the build¬ 
ing we now occupy. They had as its officers, employees 
and relative, and through that corporation hired a real 
estate firm, E. J. Kyle, who made the representations to 
those who purchased including me. 

When I inspected the apartment I refused one of the 
inner locations and advised that I would be interested 
only in one with porch and view became available. One 
soon did, and I was told that the lots now in question, which 
were vacant and which would have to so remain if our 
view was to be unimpeded, belonged to The Highlands, 
that it was intended by the ownership of the Highlands 
(Frost & Appleby) to be kept vacant so as to guarantee 
both to occupants of the Highlands and the Westmoreland 
a playground for the children of both buildings. 

In addition to the foregoing representations on which I 
relied and without which I definitely would not have pur¬ 
chased, representations were made to the effect that the 
property was zoned so no building in excess of 40 feet in 
height could be erected, and that there had already been 
efforts to change the height, which were unsuccessful. 

It was my understanding that the objective of zoning 
in city areas is to assure the continued high value of 
properties. The contemplated change will have the op¬ 
posite effect. It will change Leroy place from a resi¬ 
dential to an apartment street, the first such encroach¬ 
ment in 50 years. 

The contemplated change will make all the more diffi¬ 
cult a parking situation which already is near to impossible. 
Residents in the area now are accustomed to park their 
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own automobiles 2 to 4 blocks from their homes in the 
evening. Adding new units even with off street parking 
will only further complicate the already tight situation 
because of the need for space for visitors, cab loading, etc. 

No offsetting advantage can be shown to accrue to the 
area in return for the damage to the value of the property j 
which will result. Fairness to owners who purchased in 
good faith into a residential area, plus those who purchased 
basing their decision on assurances by the agents of the 
present applicants, should require that a negative decision ! 
be entered against the application. 

Very respectfully, 

i 

/s/ John G. Adams 

I 

_ 

Defendants' Exhibit No. 16 

2127 LEROY PLACE, N. W. 

WASHINGTON, D. a 

To The Zoning Commission of District of Columbia 
Dear Sirs: ! 

I am seriously opposed to the application to extend Resi¬ 
dential 9CK “C” to include lots 800, 801, & 68 on north side j 
of LeRoy pi. This is a change from Zone A restricted j 
area. 

My reasons for opposition are not entirely personal—al- j 
though the change will greatly damage my home property j 
at above address. Even more important are my civic & j 
social concern with the City of Washington & its proper j 
development. 

1. The purpose of the zoning law & system of 1924 was i 
to provide for the orderly & stable development of the | 
City. It was thought wise at that time to establish & j 
maintain certain strictly private family residential areas. j 
This was much praised by city planning & other Civic | 
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bodies in this & other cities. The wedge between Massa¬ 
chusetts & Connecticut Aves. was zoned A because of need 
of quiet orderly family residences within the city area. 

2. The need for this preservation of family residence & 
life is even greater now. The nearly universal use of 
automobile (private transportation) is encouraging the 
development of suburban areas in Maryland & Virginia 
& constitute a great threat to maintenance of good orderly 
urban life for families. 

3. Other cities are even now becoming aware of the loss 
of stable family population & of suburbia. Washington is 
fast disappearing in a welter of commercial bldgs & tiny 
apartments. Other cities are belatedly adopting zoning 
laws. 

Transportation problems & parking lots for private 
transportation constitute a growing problem. 

4. Here is a quiet street where people can get down-town 
to business by public transportation without burdening 
the cities streets with excess traffic. It should be pre¬ 
served. 

5. Practical family sized homes have been built & main¬ 
tained here. Children live in most of them & grow com¬ 
fortably & safely with cautious traffic. Business & pro¬ 
fessional fathers get home at night in a few minutes & 
family life flourishes. 

6. For the sake of the entire city Zone A should be 
preserved here. An apartment house will bring 90 odd 
new occupants to an area that should never become con¬ 
gested, & have the problems of congestion. 

My home property is one of the substantial family size 
homes on LeRoy Place. LeRoy pi. is almost the last 
frontier of easy good family life in Washington. My prop¬ 
erty will be greatly damaged by any change & I protest 


that also-but beg you to consider the wisdom of a sound 
development for Washington. 

Sincerely yours, 

/s/ Frances Perkins 


Excerpt From Reply Brief Submitted on Behalf of 

to the Change in Zoning 

(Beginning with paragraph 1 at the bottom of page 7, 

thereof, through paragraph 14, on page 12 of said brier.) 

| 

Misleading or Incorrect Statements of Fact 

1. “The two residential lots are unimproved and have 
been for over forty (40) years.” Page 1, Applicants’ 
Brief (hereinafter referred to as APP.). While the^e 
lots are unimproved, nevertheless they could have befcn 
used during this period for construction of residences 
had the owners so desired. Also, they can be sold nqw 
at their reasonable, fair market value as stated by appli¬ 
cants’ real estate experts, namely $2.50 per square foot 

2. “The street to the north is built solid with apart¬ 
ment houses.” (APP. 1) This has reference to California 
Street which was established as an apartment house area 
long before the advent of zoning and is an exception to the 
established comprehensive plan. 

3. “Leroy Place between Connecticut Avenue and 
Phelps Place contains row houses with only three ex¬ 
ceptions and these detached ones are near Phelps Place]” 
(APP. 2) 

The two homes immediately adjoining the controversial 
two lots on the west are both semi-detached homes with 
side windows, and adjoining them on the west is a com¬ 
pletely detached residence belonging to Dr. Hill Carter. 
In addition there are other semi-detached and detached 
homes in the entire block of Leroy Place. There are no 
homes which might strictly be termed “row houses”. The 
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explanation is that these are what is known as “Town 
Houses”, each of which has an independent wall. There 
is no common wall between any of them. These are not 
relatively inexpensive row houses, but fine Town Houses, 
ranging in value between $40,000 and $60,000. 

4. “8 non-residential use's” (APP. 2) Protestants ad¬ 
mit that there are four foreign government embassy offices 
on Leroy Place. This is, however, an entirely proper use 
in this type of residentially zoned neighborhood. The 
embassies are not subject to zoning, but do not tend to 
adversely affect the residential character of the neighbor¬ 
hood in any way. They are quiet and deserted at night 
and over the weekends as the occupants do not live there. 
Protestants deny that there are any corporation offices 
in the block. The Secretary of the Gold Star Mothers, 
Inc., has her home in the block and a metal plaque on 
the outside designating her residence and that she as 
Secretary of the Gold Star Mothers may be reached there. 
No office is located there. Mr. Shock, in his able state¬ 
ment filed in the record of this case, has denied (furnish¬ 
ing explicit details) that he conducts a law office at prem¬ 
ises 2117 Leroy Place. This property constitutes his 
private residence next door to the controversial two lots. 
The one vacant house is offered for rent as a residence. 
There is no school on Leroy Place, but the owners of a 
home located on Phelps Place have b6en allowed by the 
Zoning Commission to give private speech instruction 
courses in their home. All houses on Leroy Place are 
used as private homes and residences except the four 
homes which are being used as embassies, which are not 
objectionable. 

5. “Thus, approximately one-third of the houses are now 
used for commercial purposes.” (APP 2) Protestants, 
with all the firmness at their command, deny that “ap¬ 
proximately one-third the houses are now used for com¬ 
mercial purposes”, for the reasons indicated above. Pro- 
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tes.ta,nts deny that (my. of the houses are used for com¬ 
mercial purposes. 

6. The statement is made that Columbia Road is zoned 
for commercial or apartment house use and that Con¬ 
necticut Avenue is one of the heaviest travelled boule¬ 
vards in the city. (APP. 2) Columbia Road properties^ 
upper and lower Connecticut Avenue, Sixteenth Street^ 
and similar areas referred to in applicants* brief are top 
remote to be. considered as relevant to this proceeding. 

7. “In terms of area, a greater percentage of the Leroy 
Place property consented to the change of the requested 
zoning than objected.** (APP. 3) Protestants vigorously 
deny this. Protestants point out that the Westmoreland 
and Leroy Place property owners occupy a large squarej 
foqtage and they object. The Kalorama Citizens Asso¬ 
ciation, which covers a vast area, objects. There is other| 
ample evidence in the record showing the large area oc-| 
copied by the owners who object. 


8. “St. Margaret’s Church consented.** (APP. 3) One 
of the petitioners in this matter, Scott Appleby, is one of! 
the vestrymen of St. Margaret’s Church and evidently! 
persuaded the Rector to voice approbation of the re¬ 
quested change. The Church members as a whole had noj 
knowledge of it and nothing to do with the letter. Mr. j 
Leonard Block, also a vestryman, filed objection. 

9. “Consent of Messrs. Charles Tompkins and Morris! 
Cafritz and Mr. Clarence Dodge.” (APP. 3) Their con-j 
sents have no bearing on this case. The case of Lewis v. | 
District of Columbia, cited herein, holds in substance that j 
the east side of Connecticut Avenue can be placed in one j 
zoning classification (commercial) and the west side of i 
Connecticut Avenue can be placed in an entirely different ! 
zoning classification (residential or semi-residential) be- j 
cause of the topography, general layout of the area, and j 
other factors. The Court of Appeals indicated that the 
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zoning of the Temple Tract, in which Messrs. Tompkins 
and Cafritz are interested, is immaterial to the zoning of 
the Leroy Place general neighborhood on the western 
side of Connecticut Avenue. Mr. Clarence Dodge is not 
an owner of any property in the neighborhood or on 
Kalorama Road, stating that he has been a tenant there 
for many years. 

“These men have nothing personal to gain by the 
granting or denying of the application ...” (APP. 4) Both 
Messrs. Tompkins and Cafritz may well have a financial 
interest in the erection of more and bigger apartment 
houses in the area as this would provide more prospec¬ 
tive customers for their proposed commercial develop¬ 
ment on the south side of the Temple Tract. 

10. “Westmoreland Apartment Objections. 59 of the 60 
tenants in this building objected to the proposed re- 
zoning, yet it is apparent that not over two to four apart¬ 
ments in the entire building would in anywise be affected 
by the granting of the applicants’ request”. (APP. 4) This 
is grossly misstated in the light of the large body of evi¬ 
dence adduced at the hearings from the residents of the 
Westmoreland apartment house. Their testimony is too 
detailed to be repeated here. 

11. “Under present zoning a five-story house can be 
built on the two restricted residential lots.” (APP. 5) 
It is ridiculous to assume that anyone under present day 
conditions would build a five-story house here or any¬ 
where else in the District of Columbia. 

12. Applicants’ brief, pages 10 and 11, seeks to convey 
the impression that an eight story 95 unit apartment house, 
extending over five lots into the Residential “A” Re¬ 
stricted area, will be a boon to the surrounding neighbor¬ 
hood. This is far from true. An apartment house of 95 
rather than 65 units in size will be a greater traffic gen¬ 
erator, and produce more noise and will bring consider- 
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ably more people into the area than the smaller apart¬ 
ment house. As to the parking inside the garage, there 
will be many residents of the apartment house who can¬ 
not afford or will not pay the high prices for inside covered 
parking spaces. 

13. “Changed Conditions” (APP. 15) Protestants 
deny that there has been a marked change in condi¬ 
tions which make it “mandatory that this Commission 
recognize the changed condition in this area and accord¬ 
ingly should grant the applicants’ request.” On the con¬ 
trary, protestants urge in all sincerity upon the members 
of this Commission that this fine residential area should 
be retained as such. Based on the present zoning law, 
Leroy Place property owners have expended large sums 
of money to modernize and improve their residences, which 
•they desire to continue to use as dwellings. 

14. “Mr. Shock’s Property”. (APP. 17) Mr. Shocks 
own statement, filed herein, denies and refutes each and 
every allegation contained in applicants’ brief. 
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Norman B. Frost 

Mr. Ray so r: I believe you said you purchased lots 8Q1 
and 68 together with the Westmoreland and Highland 
Apartments around 1945, is that correct? 

Mr. Frost: Yes. 

Mr. Raysor: Isn’t it true that lots 801 and 68 had been 
used as a children’s playground? 

Mr. Lynch: I object to the question. 

Mr. Raysor: I think the use is important. 

Commissioner Lane: You may answer the question. 

Mr. Frost: The answer is, “no.” At my own instance 
I created a little playground for the Highlands out of that. 
I had a daughter living in the Highlands. That was n6t 
prior to the purchase. The place was grown up with weeds 
and not used for anything at the time of the purchase. 
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APPELLEES’ STATEMENT 
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letters, and petitions; and where the Commission also receives in con¬ 
nection therewith legal briefs, a report of the Citizen’s Zoning Advisory 
Committee,and a report of the Zoning Advisory Courlcil, the latter 
being required by statute, on all of which the Commission based its 
denial in part of the change sought, and there being contained in all 
of the foregoing substantial evidence to support the action of the 
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Was not the lower court correct in finding that 


the Commission’s action was not arbitrary and unreason¬ 
able and at most debatable and in affirming the Commission? 
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The Order of the Zoning Commission was 
supported by substantial evidence and the 
Trial Courts affirmance thereof was both 
correct and a proper exercise of judicial 


review. 


n Appellees did not act arbitrarily or unrea- 


ts were 


of due process 


The Zoning Regulations applicable to appel 
1 ants’ property are not unreasonable, do 


not deprive them of beneficial use thereof 


and are not confiscatory 


W The Zoning Commission Order of December 7, 
1955, is not a part of the record and cannot 
be considered by a Court upon review of said 
action; moreover, appellants have failed to 
exhaust their administrative remedy.. 


Oral representations by appellants’ real 
estate agent to prospective purchasers of 
apartments in the Westmoreland Co¬ 
operative was proper matter to be con¬ 
sidered by the Zoning Commission and by the 
trial court on its review of the Commission’s 
record.. 


Conclusion. 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,304 


SCOTT B. APPLEBY, 

JAMES SCOTT APPLEBY, 

BETTY F. HAYES, 

DEMOVAK. FROST, 

NORMAN B. FROST, 

Appellants, 

v. 

SAMUEL SPENCER, 

GENERAL THOMAS A. LANE, 

Robert e. McLaughlin, 

CONRAD L. WIRTH, 

J. GEORGE STEWART. 

Members^ of the Zoning Commission 
of the District of Columbia, 

Appellees. 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

. f 

Appellees concede that the descriptive facts set forth in 
appellants Y statement of the case are correct. Specifically, there is no 
disagreement with the first six paragraphs of appellants' statement. The 
remainder of their statement, however, contains inaccuracies and 
extraneous matter, and, accordingly, appellants submit the following 





to properly supplement the first six paragraphs of appellants* 
statement of the case: 

The Zoning Commission's Order of July 11, 1955, which 
appellants seek to have this Court set aside, was not, as appellants' 
state, grounded "entirely upon the recommendations of the Zoning 
Advisory Council," (Appellants' Brief 4), but upon consideration 
of the entire record made by the Commission, including the afore¬ 
mentioned Zoning Advisory Council's report. Upon review of that 
record, the trial court ruled that the Commission's action was 
neither arbitrary nor unreasonable, and, that, at most, it was 
debatable. (J. A. 31-33) 

The Zoning Commission's Order of December 7, 1955, is 
an interim measure and establishes new minimum lot areas and 
lot widths for residential structures. (J. A. 35-37) The order, 
dated almost five months subsequent to the time the Commission 
' acted on appellants' application for change of zoning, could not 
have been considered by the Commission at the time appellants' 
application was denied in part. Appellants neither asked for a 
rehearing by the Commission on their application, nor, at least 
insofar as the record herein reveals, did they even make sub¬ 
sequent inquiry as to the effect, if any, that the Order of Decern- 
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ber 7, 1955, had upon their property. The Order of December 7, 
1955, obviously could not have been before the Zoning Commission 
when it considered this appeal, was not in the record brought to the 
trial court, and was not introduced in evidence before the trial court. 
During argument before the trial court, counsel for appellant did al- 
lude to such an order, but appellees made timely objection thereto. 
Sometime after conclusion of the argument, a letter was addressed 
to the trial judge by the then counsel for appellants, to which was 
attached a copy of the order of December 7, 1955. The letter 
and order, although not properly a part of the record, were 
included therein by appellants over the objection of appellees. 

Neither in the memorandum opinion nor in the judgment entered 
herein by the Court is there any reference made to the Zoning 
Commissions Order of December 7, 1955. 

While it is true that all of the land involved was, at the time 
of the hearing before the Zoning Commission, unimproved, the 
record shows (T. R. 12-13), that lot 65, the corner lot of the several 
contained in the tract, was, when acquired by appellants, improved 
by a "mansion house, " which they subsequently demolished. 

As a result of the action of the Zoning Commission, lots 
65 and 66, the former fronting on both Connecticut Avenue and 


LeRoy Place and the latter abutting it and fronting on LeRoy Place 
only, remained zoned as they originally had been: Residential 90' 
"C." The next abutting lot to the west, lot 800, which had been 
zoned as Residential 60' "C," was changed to Residential 90' 

"C," and the next two abutting lots to the west, lots 801 and 68, 
remained as they had been zoned: Residential "A" Restricted. The 
zoning classification 90' "C" permits the erection of approximately 
eight-story apartment houses, and conforms to the established 
strip-zoning along Connecticut Avenue from Florida Avenue 
(two blocks to the south) northward for a number of blocks 
(J. A. 9-10). The zoning classification 60 "C" permits the con¬ 
struction of apartment houses of approximately 5 stories in 
height. By their action, the Zoning Commission extended the 
less restricted use of lot 800, to conform to that fronting 
on Connecticut Avenue. 


STATUTES INVOLVED 

The Act of March 1, 1920, 41 Stat. 500, Chap. 92, Sec. 1, 
as amended by the Act of February 26, 1925, 43 Stat. 983, Chap. 

i 

339, Sec. £-412, D. C: C 9 de„ 1951, provides as follows: 


—' -V' r 


"To protect the public health, secure the public 
safety, and to protect property in the District of 
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Columbia there is hereby created a Zoning Commis¬ 
sion, which shall consist of the Commissioners of the 
District of Columbia, Director of die National Park 
Service and the Architect of the Capitol, which said 
commission shall have all the powers and perform all 
the duties hereinafter specified and shall serve with¬ 
out additional compensation. Such employees of the 
government of the District of Columbia as may be 
necessary to carry out the purposes of this section 
shall be assigned to such duty by the Commissioners 
of the District of Columbia without additional com¬ 
pensation. " 

The Act of June 20, 1938, 52 Stat. 798, Chap. 534, Secs. 

5 and 8, Secs. 5-417 and5-420, D. C. Code, 1951, provide as follows: 

"Sec. 5. A Zoning Advisory Council Is hereby created 
to be composed of a representative designated by the 
National Capital Park and Planning Commission, a 
representative designated by the Zoning Commission of 
the District of Columbia, and a representative designated 
by the Commissioners of the District of Columbia, all of 
whom shall be persons experienced in zoning practice 
and shall serve without additional compensation. No 
amendment of any zoning regulation or matp shall be adopted 
by the Zoning Commission unless and until such amend¬ 
ment be first submitted to said Zoning Advisory Council 
and the opinion or report of such Council thereon shall 
have been received by the Commission: Provided, however . 

That if said Council shall fail to transmitits opinion and ad- 
vice within thirty days from the date of submission to it, 
then in such event the Zoning Commission shall have the 
right to proceed to act upon the proposed amendment with¬ 
out further waiting for the receipt of the opinion and advice 
of said Council." 

M Sec. 8. A board of zoning adjustment is hereby 
created * * * 


* * * 
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"The Zoning Commission may provide and specify 
in its zoning regulations general rules to govern the 
organization and procedure of the Board of Adjustment 
not inconsistent with the provisions of this Act, and 
the Board of Adjustment may adopt supplemental rules 
of procedure which shall be subject to the approval 
of the Zoning Commission after public hearing thereon 
as provided in section 3. The Board of Adjustment 
shall choose its chairman and its other officers. All 
meetings of the Board shall be open to the public. 

The Board shall keep minutes of its proceedings 
showing the vote of each member upon each question, 
or if absent or failing to vote indicating such fact, 
and shall keep records of its examinations and other 
official actions, all of which shall be immediately 
filed in the office of the Board and shall be a public 
record. 

"The regulations adopted by the Zoning Commission 
may provide that the Board of Adjustment may, in 
appropriate cases and subject to appropriate principles, 
standards, rules, conditions, and safeguards set forth 
in the regulations, make special exceptions to the 
provisions of the zoning regulations in harmony with 
their general purpose and intent. The Commission 
may also authorize the Board of Adjustment to 
interpret the zoning maps and pass upon disputed 
questions of lot lines or district boundary lines 
or similar questions as they arise in the administration of 
the regulations. 

* * * 

"Upon appeals the Board of Adjustment shall have 
the following powers: 


* * * 

"(2) To hear and decide, in accordance with the 
provisions of the regulations adopted by the Zoning 
Commission, requests for special exceptions or map 
interpretations or for decisions upon other special 
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questions upon which such Board is required or authorized 
by the regulations to pass. 

"(3) Where, by reason of exceptional narrowness, 
shallowness or shape of a specific piece of property at 
the time of the original adoption of the regulations or by 
reason of exceptional topographical conditions or other 
extraordinary or exceptional situation or condition of a 
specific piece of property, the strict application of any 
regulation adopted under this Act would result in peculiar 
and exceptional practical difficulties to or exceptional 
and undue hardship upon the owner of such property, to 
authorize, upon an appeal relating to such property, a 
variance from such strict application so as to relieve such 
difficulties or hardship, provided such relief can be 
granted without substantial detriment to the public good 
and without substantially impairing the intent, purpose, 
and integrity of the zone plan as embodied in the zoning 
regulations and map." 

REGULATIONS INVOLVED 

ZONING REGULATIONS OF THE DISTRICT OF COLUMBIA 
SECTION xxm.— BOARD OF ZONING ADJUSTMENT 

PART 2 

POWERS RELATIVE TO EXCEPTIONS AND SPECIAL QUESTIONS 

’’Upon appeals the Board of Zoning Adjustment is here¬ 
by empowered to grant requests for the following special 
exceptions, when, in the judgment of the Board, such 
exceptions shall be in harmony with the general purpose 
and intent of the zoning regulations and maps and will not 
tend to affect adversely the use of neighboring property in 
accordance with the zoning regulations and maps: 

* * * 

”7. Permit the construction of semidetached and 
community dwellings in an ’A’ restricted area district, 
provided the proposed dwellings are to be erected on pro- 


perty adjoining or separated only by an alley from property 
of a zoning use classification less restricted than residential 
’A' semirestricted, and, provided further, that the Board 
finds that the present character or the future development 
of the surrounding residential community will not be ad¬ 
versely affected. 

PART 3 

POWERS RELATIVE TO VARIANCES 

"The powers of the Board to grant variances is set forth 
in the Act of June 20, 1938, as follows: 

"Upon appeals the Board of Adjustment shall have the 
following powers: 

♦ * * 

"3. Where, by reason of exceptional narrowness, shallow¬ 
ness or shape of a specific piece of property at the time of 
the original adoption of the regulations or by reason of 
exceptional topographical conditions or other extraordinary 
or exceptional situation or condition of a specific piece of 
property, the strict application of any regulation adopted 
under this Act would result in peculiar and exceptional 
practical difficulties to or exceptional and undue hardship 
upon the owner of such property, to authorize, upon an 
appeal relating to such property, a variance from such 
strict application so as to relieve such difficulties or hard¬ 
ship, provided such relief can be granted without substan¬ 
tial detriment to the public good and without substantially 
impairing the intent, purpose, and integrity of the zone plan 
as embodied in the zoning regulations and map." 

SUMMARY OF ARGUMENT 

The Zoning Cbmmission's denial of appellant's application for a 
change of zoning classification was based upon substantial evidence, 
and, therefore clearly not arbitrary or capricious. The Com¬ 
mission heard witnesses pro and con on the proposed zoning 
change. In addition to oral testiipbny, the record contains much 
documentary evidence supporting the Commission's action. Denial 
in part of the proposed change of zoning was a valid and reasonable 
exercise of the duties imposed by statute upon the Comniission, 
i. e., to protect the public health, secure the public safety, and 
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to protect property in the District of Columbia. In reviewing 
the Commission's record, the trial court properly restricted its 
review to the record, and having found a rational basis therein 
justifying the action taken by the Commission, affirmed that action. 

As required by statute, the Zoning Commission conducted a 
public hearing on appellants' application at which time appellants 
were represented by counsel. Based on the testimony adduced 
at that hearing, together with much documentary evidence, 
including a report of the Zoning Advisory Council as required 
by statute, the Commission denied in part appellants' application. 
Their claim that they were denied due process of law in violation 
of the provisions of the Fifth Amendment in that the Zoning 
Commission disregarded completely all evidence adduced at its 
hearing and based its ruling solely upon the report and recommen¬ 
dation of the Zoning Advisory Council, is neither supported in 
fact nor law and is nothing more than a barren assertion on die 
part of appellants. 

The uses which pertinent zoning regulations allow appellants 
to make of their property neither denies them the beneficial use 
thereof nor constitutes a taking of property. Mere discontent 

by an owner with respect to allowed uses of his property under 

.( 

zoning regulations affords no basis for attacking the Zoning 
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Commission's action refusing to change the zoning classification, 
if such denial is bottomed on protection of the general welfare 
and supported by substantial evidence. 

The Zoning Commission Order of December 7, 1955, which, 
over the objection of appellees, appellants have included in the 
record before this Court, was promulgated nearly five months 
following the date on which the Commission acted with respect 
to appellants' application for change of zoning. It is apparent 
that such order was not a part of the record made by the Commis¬ 
sion on appellants' application, was not considered by it, and 
should not be considered by a court upon review of that 
record. Moreoever, appellants have failed to exhaust the 
administrative remedy afforded them under pertinent regula¬ 
tions. 

Appellants attack the propriety of consideration by the 
Zoning Commission and approval thereof by the trial court 
of testimony that certain alleged oral representations were 

Jr 

made to prospective purchasers of real estate adjoining the 
lots involved in this appeal. This attack is grounded upon the 
contention that such oral representations with respect to 
realty are "worthless and unenforceable." Since it was 
pertinent to the question which the Commission was called 
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upon to decide, i. e., whether a change of zoning should be authorized, 
such testimony was proper for the Commission to consider. 

Moreover, as an administrative body, the Commission is not 
bound by strict rules of evidence and, in any event, die challenged 
testimony was but a small segment of the substantial body of 
evidence which the Commission had before it. Appellants can 
point to no place in the record before this Court wherein the 
Zoning Commission or the trial court inferred, ruled, or 
suggested that the challenged testimony was the basis upon 
which their respective decisions were bottomed. 
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ARGUMENT 

I 

The Order of the-Zoning Commission was 
supported by substantial evidence and the 
Trial Courts affirmance thereof was both 
correct and a proper exercise of judicial 
review . 

By the Act of March 1, 1920, (41 Stat. 500) which appears as 
Section 5-412, D. C. .Code, 1951, a Zoning Commission for the f 

District of Columbia was created. The stated purpose therefor 
is "to protect the public health, secure the public safety and to 
protect property in the District of Columbia." Thereafter, when 
the zoning maps and plats were made, the subject property and 
all properties to the west of Connecticut Avenue, including all on 
LeRoy Place, were classified as Residential "A", which at that 
time was the highest zoning classification provided for in 
District of Columbia Zoning Regulations. By 1924 it was appar¬ 
ent that a more restrictive class of zoning was needed in order 
to provide for, as well as to protect, existing residential areas 
consisting of single family detached dwellings. The zoning 
classification Residential "A" Restricted was adopted on April 
17, 1924, and the subjectproperty and all other properties to the 
west thereof on LeRoy Place and on other neighboring streets 
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for many blocks were so classified and have remained as such 
to the present time. ^J. A. 9) 

When Residential "A” Restricted was created and adopted 
a zoning classification, almost all of the properties in and about 
the subject property were already developed. California Street, 
mentioned in appellants' brief at page 10, was zoned for apart¬ 
ment houses because a large numb er of high-type apartment 
buildings had already been constructed thereon. (J. A. 9). So 
it was with some of the properties on LeRoy Place which had 
been developed as town houses, each of which could, under the 
regulations, be tenanted by only one family. Appellees' Exhibit 
No. 3 to its motion for summary judgment filed in die lower 
court depicts the subject property and neighboring area and 
clearly shows the manner in which this whole area was both 
zoned and developed when Residential "A" Restricted was 
created. 

At the time appellants' application was filed, of the total 
number of properties on LeRoy Place, four were being used as 
offices of foreign embassies (J. A. 64), and the remaining 
properties were being used for residential purposes. The use 
of properties by foreign governments as embassies or chancel¬ 
leries is not subject to zoning regulations. 
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Following receipt of the application for a change of zoning, 
appellees, after due notice, c onduct ed a public hearing thereon 
which began on June-20, 1955 and was continu e d to and concluded 
on June 24, 1955. At the public hearing, the proponents as well 
as the opponents of the change of zoning were represented by 
counsel. Testimony was adduced both for and against the change. 
Each group called one or more realtors, and the appellants, 
proponents of the change, called as well architects and engineers. 
The witnesses called by appellants stated in substance that the 
subject property could not feasibly be used for the purposes 
allowed under the zoning classification applicable to it (T. R. 
25-27, 37, 39, 40). Testimony of witnesses called by the 
opponents of the change was diametrically to the opposite. 

(T. R. 61-62, 64-67.) The entire transcript of the record made 
before the Zoning-Commission on appellants* application was 
before the trial court and is included in the record on appeal. 

After all testimony had been completed concerning the 
proposed change, final determination thereon by the Zoning 
Commission was deferred for 15 da y s to allow counsel to file 
briefs in support of their r espec t ive positions. Such briefs were 
filed on behalf of die respective-groups. 




In arriving at their determination concerning the proposed 
change, in addition to the body of testimony adduced at the 
public hearings, appellees also had before them other evidence 
of a substantial nature. Included therein, as required by the 
Act of June 20, 1938 (52 Stat 798), which appears as Sec. 5-417 
D. C. Code, 1951 ed., was the report of the Zoning Advisory 
Council, in which report the Council unanimously recommended 
denial of the proposed change with the single exception that the 
zoning applicable to lot 800 be amended to increase its height 
classification to 90 "C", which would permit erection of a 90 
foot apartment building thereon. This lot had for a number of 
years been zoned as Residential 60 "C", which restricted any 
construction on it to a 60 foot height As shown in the plat 
marked as Exhibit No. 1 attached to appellees’ motion for sum¬ 
mary judgment in the lower court, the effect of this amendment 
was merely to straighten the zoning line making Residential 90 
"C” (the higher apartment zone) applicable to all property along 
Connecticut Avenue to a depth of 125 feet west thereof from the 

north side of Bancroft Place to Wyoming Avenue. This 

- *• * . 

straightened out the comprehensive plan along Connecticut 
Avenue which contemplates strip-zoning for apartment houses 
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on the west side of that avenue uniformly for many blocks 
(Jo A. 9-10). Included in that classification also was California 
Street which, as has been noted, was and had been so zoned 
since the adoption of a zoning law in the District of Columbia in 
1920. The report of the Citizen's -Zoning Advisory Committee, 
composed of representative* of the W ashington Board of Trade, 
Washington Real Estate -Board, the Home Builders' Association, 
the American Institute of Architects, the Federation of Citizen* s 
Association, and the-Building Owners and Managers Association, 
which voted unanimously in o pp osition tothe proposed change 
was also before the Zoning Commission. A-copy of the -minutes 
reflecting the committee's action appears as appellees' Exhibit 
No.4 to their-motion for summary judgment in the lower court 
Numerous letters from owners or occupants of neighboring 
properties, as well as a number of petitions, opposing the 
change and several letters favoring the change were also filed 
with the Commission. 

* 

On July 11, 1965, appellees met to -consider anddetermine 
the action to be taken with respect to appellants' application for 
a change of zoning (J~ A. 14). The-Commission amended the 
zoning of lot 800 as recommended by the Zoning Advisory Council 





from Residential 60 M €" to Residential 90 "C", and denied the 
remaining changes sought The minutes of that meeting (J. A. 

14) reflect that appellees, in taking die action described, adopt¬ 
ed the report and recommendation of the Zoning Advisory Council. 
By letter addressed to their then attorney under date of July 12, 
1955 (J. A. 8), appellants were informed of the Commission's 

v t ' *'. 

action. 

From the foregoing, it appears that the appellees had before 
them, at the time that they acted on appellants’ application for a 
change of zoning, the testimony of numerous witnesses, includ¬ 
ing expert testimony from persons engaged in real estate and as¬ 
sociated fields, who testified concerning feasible uses of the sub¬ 
ject property, as well as the probable effect that an apartment 
development, such as that which appellants propose to build, 
would have on the neighborhood. The appellees also had before 
them the recommendation of the Citizen's Zoning Advisory Com¬ 
mittee; the report of the Zoning Advisory Council; numerous 
letters and several petitions from neighboring property owners 
or occupants opposing the change; several letters from similarly 
situated persons favoring the change; briefs submitted by counsel 
for the respective groups and numerous photographs, maps. 
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plats, and miscellaneous exhibits. It was on t h e b asis of this 
evidence, together with its knowledge of zoning law and the 

•I 

history of the area, involved herein, that the Commission denied 
die application for a change in the aoning-map with the exception 
of a change in die heig h t classification on lot 800. 

-Such was the posture af the case at the time when ap p ellants 
filed their complaint in the lower court. When the cross-motions 

t 

t 

for summary judgment were argued below, that court had before 
it the record made by the Zoning Commission on appellants* ap¬ 
plication. The simple-question for decision by the trial court 
was whether the action of die Zoning Commission was supported 
by the record or whether its action was arbitrary and capricious. 
That this is the proper question to be determined in a matter 
such as this is well stated by the United S tate s -Su pre me-Court in 
die case Shields v. Utah, Idaho Central RailroadCompany , 805 
as. 177, 185, 83 L.Ed. Ill, in4he following language: 

*t * * As this authority was validly con¬ 

ferred upon the Commission, the question on 
judicial review would be-simply whether the 
Commission had acted within its authority. 

(Citing cases) 

Tf The condition which Congress imposed 
was that the Commission should make its 
determination after hearing. There is no 
question that the Commission did give a 
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hearing. Respondent appeared and die 
evidence which it ottered was received 
and considered. The sole remaining ques¬ 
tion would be whether die Commission in 
arriving at its -determination -departed from 
the applicable rules of law and whether its 
finding had a basis in substantial evidence 
or was arbitrary and capricious. * * * " 

See also: Swayne & Hoyt v. United States, 300 U. S. 297; Tech¬ 
nical Radio Lab , v. Fed. Radio Commission, 59 App. D.C. 125, 
36 F. 2d 111; Proctor & Gamble v. Coe, 68 App. D.C. 246, 96 
F. 2d 518, cert. den. 305 U. S. 604; laugh! in v. Cummings, 70 
AppIXC. 192, 105 F. 2d 71; and Rochester Telephone Corp. v. 
United States, 307 U. S. 125. 

The lower court properly affirmed the Commission's action 
and stated in its memorandum opinion (J. A. 33): "We cannot, in 
good conscience, say that from the standpoint of health, safety 
(as a result of increased traffic), maintenance of property values 
and the residential character of the neighborhood, the Commis¬ 
sion acted in an arbitrary and unreasonable manner." Also, the 
Court properly limited the scope of its judicial review for, as it 
stated further along in its opinion, " * * * the matter is at most 
debatable and finding this, we must affirm the determination of 
the Zoning Commission if we are not to exceed our proper scape 
of review. " In support of its decision the trial court cited as 
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authority therefor the case of Lewis v. District of Columbia, 89 
U. S. App. D. C. 72, (1951), 190 F. 2d 25. In that case, which is 
the latest pronouncement by this Court on the scope of- judicial 
review of action by the Zoning Commission on applications for 
change of zoning, Judge Prettyman, speaking for the Court said: 

"In reviewing die exercise of that discre¬ 
tion, ’It is not the function of the court to sub¬ 
stitute its judgment for that of the Commission 
even for reasons which appear most persuasive. 

A suit to declare a zoning order void is not an 
appeal on the merits of the issuer presented to 
the Commission at its hearing.' Wolpe v. 

Poretsky, 79 U.S. App. D.C. 141, 143-144,144 
F. 2d 505, 507-508. ’The action of zoning 
authorities, as of other administrative officers, 
is not to be-declared unconstitutional unless the 
court is convinced that it is "clearly arbitrary 
and unreasonable, having no substantial relation 
to the * * * general welfare." (Citing cases) 

If the question is "fairly debatable, " die zoning 
stands. ’ Leventhal v. District of Columbia, "59 
App. D. C. 229, 230, 100 F. 2d 94, 95." 

(Emphasis supplied) 

The foregoing, clearly demonstrates that appellees based 
their denial of the change of zoning sought by appellants on sub¬ 
stantial evidence, and, that upon proper review by die trial court 
their action was affirmed. When so viewed, appella n ts’ conten¬ 
tion at pages 12 and 13 of their brief that the Commission com¬ 
pletely disregarded die evid e nc e adduced at the hearing and 
"based its ruling solely upon the report and recommendation of 
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the Zoning Advisory Council", becomes an absurdity. Likewise, 
the further contention that the Commission acted arbitrarily and 
unreasonably becomes unsupportahle. 

n 

Appellees did not^ust arbitrarily or unrea¬ 
sonably and appellants were not deprived 
of due process. 

Appellants claim > at page 6 of their brief, that die appellees, 
members of die Zoning Commission, grounded their challenged 
order solely on the report of the Zoning Advisory Council and, 
atpage 12 of their brief, appellants say that the Zoning Commis- 
sion held a public hearing as required by statute and " * * ♦there¬ 
after disregarding completely the evidence adduced at the hear¬ 
ing, and based their ruling solely upon die report and recom¬ 
mendation of the Zoning Advisory Council." 

For the sake of clarity, appellees point out that provisions 
of the Act of June 20, 1038, (52 StaL 798, Chapter 534), which 
appear as Section 5-417, D. C. Code, 1951, require that 
M * * * no amendment of any Zoning Regulation or map shall be 
aHnpfpH by the Zoning Commission unless and until such amend- 
ment be first submitted to said Zoning Advisory C ounc i l and the 
opinion or report of such Council thereon shall be received by 
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the-Commission; * * * M . The only exception thereto is contain¬ 
ed in a proviso allowing the-Commission to take action when the 
Stoning Advisory Council has failed to transmit its opinion to the 
Commission within -20-days from die date of submission to it of 
any proposed zoning amendment. 

The foregoing procedure was followed with respect to the 
application for an amendment of the zoning maps which is the 
subject of the instant appeal. Indeed, in order for the Zoning 
Commission to change, as it did, die zoning classification of lot 
S00, this procedure had to be followed. The report of the Zoning 
Advisory Council thereon^L A» 2-11), is da te d Ju n e 16, 1955, 

(J. A. 12) which was pr ior in time to the comm e nce m ent of die 
public hearing conduc te d with respect to appellants' application. 

S credence be given to appellants' claim that the Commission 
acted solely upon the report of the Advisory Council, this Court 
must rule that the time spent by the Commission in conducting 
a public hearing on-June 20 and 24, 1955, and the record made 
by the Commission therein, was but an idle gesture. It is doubt¬ 
less true that the Advisory Council's report and recommendation 
were considered by the- Zoning, Commission at the time that it 
took action with respect to the proposed change, for the minutes 
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of appellees' meeting of July 11, 1955, (J. A. 14) reflect that 
the report and recommendation of the Zoning Advisory Council 
were adopted by appellees. Furthermore, it is logical, and both 
the trial court and this Court must assume for die purposes of 
the motion for summary judgment, that the minutes were 
specifically so worded for the very purpose of recording compli¬ 
ance by the appellees with the statutory requirement, above 
quoted, of first obtaining the opinion and report of die Advisory 
Council. However, to say that the Commission disregarded all 
of the other substantial body of testimony adduced at the hearing, 
as well as the other evidentiary matter before it, as set forth, 
supra , is a charge which is not supported by die record. It is a 
well-settled rule of law that administrative bodies are presumed 
to properly perform their-duti e s. As said by this Court in the 
case of Wolpe v. Pbretsky, supra. ***** but here an adminis¬ 
trative body is charged with arbitrary and capricious action in 
the face of a strong presumption that they properly performed 
their duties." 

True it is that appellants charge appellees with arbitrary 
and unreasonable action and-denial of-due process, -but these are 
barren charges and find no support in the record. The burden 






was upon the appellants to show that the action of the Zoning 

Commission was unreasonable and arbitrary and this they failed 

to do. As was said by the United States Supreme Court in the 

case of Pacific States Box and Basket Co. v. White, et al ., 296 

U.S. 176, 80 L. Ed.> 138: 

" * * *. when such legislative action 'is called 
in question, if any state of facts reasonably can 
be conceived that would sustain it, there is a 
presumption of the existence of that state of facts, 
and one who assails the classification must carry 
the burden of showing by a resort to common 
knowledge or other matters which may be judi¬ 
cially noticed, or to other legitimate proof, that 
the action is arbitrary. * * * * where the regu¬ 
lation is within the scope of authority legally 
delegated, the presumption of the existence of 
facts justifying its specific exercise attaches 
alike to statutes, to municipal ordinances, and 
to orders of administrative bodies. " 


lants T property are not unreasonable, do 
not deprive them of beneficial use thereof, 
and are not confiscatory. 


Appellants purchased the Westmoreland and the Highland 
Apartments together with the subject lots numbered 68 and 801 
around 1945 (J.A, 67). As stated by Mr. Frost, one of the ap¬ 
pellants herein, in his testimony before the Zoning Commission, 
" * * * Historically these two lots have always been part of the 
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Highlands, Westmoreland tract * * " (T. R. 14). Thereafter, 
around 1947, appellants purchased lots 65, 66 and 800 (T. R. 12). 
At that time a large mansion-type house existed on lot 65, situ¬ 
ated on the northwest corner of Connecticut Avenue and LeRoy 
Place, which house was subsequently demolished by appellants 
(T.R. 12-13). 

Sometime after appellants purchased die several lots refer¬ 
red to, they sold the units in die Westmoreland Apartment and 
entered into a contract for the sale of the Highlands Apartment, 
which sale was, at the time of the public hearing on appellants' 
application, as yet, unconsummated (T. R. 17). Upon consumma¬ 
tion of the latter sale, appellants were left in possession of the 
five lots already described as being situated on the northwest 
corner of Connecticut Avenue and LeRoy Place and extending 
westward along LeRoy Place. 

At the time appellants purchased die several properties 
described, the zoning classification applicable thereto had been 
the same for many years (J. A. 12). Appellants are presumed to 
have known the zoning classification applicable to their proper¬ 
ties at the time of their purchase. Indeed, it is almost a m a tter 
that the Court can judicially notice, that persons trading in 
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properties of the magnitude and value of those described above 
did, without question, know how these lots were zoned. Like¬ 
wise, the owners and occupants of adjoining properties are pre¬ 
sumed to have known the classification applicable to their re¬ 
spective properties. That the latter group were indeed aware 
of the high-type residential area in which they resided, is borne 
out by the interest which they demonstrated in opposing appel¬ 
lants' application to change the zoning classification applicable 
to their neighborhood. The action of the Commission in refusing 
to allow appellants' proposed commercial invasion of this high- 
type residential neighborhood was a reasonable exercise of the 
broad discretionary powers entrusted to them by statute and in 
keeping with the purposes for zoning regulations. In the land¬ 
mark case of Euclid v. Ambler Co, , 272 U. S. 365, 394-95, 
while commenting on the effect of apartment house construction 
in a residential neighborhood, the following appropriate language 
was used by the Supreme Court: 

M * * * With particular reference to apartment 
houses, it is pointed out that the development 
of detached house sections is greatly retarded 
by the coming of apartme nt houses, which has 
sometimes resulted in destroying the entire 
section for private house purposes; that in 
such sections very often the apartment house 



is a mere parasite, constructed in order to 
take advantage of the open spa ce s and attrac¬ 
tive surroundings created by the residential 
character of the district Moreover, die 
coming of one apartment house is followed by 
others, interfering by their height and bulk 
with the free circulation of air and monopoliz¬ 
ing the rays of the sun which otherwise would 
fall upon the smaller homes, and bringing, as 
their necessary accompaniments, the disturb¬ 
ing noises incident to increased traffic and 
business, and the occ u pa t ion, by means of moving 
and parked au t omobiles, of larger protions of 
the streets, thus detracting from their safety 
and depriving children of the privilege of quiet 
and open spaces for play, enjoyed by those in 
more favored localities, — until, finally, the 
residential character of die neighborhood and 
its desirability as a place of detached resi¬ 
dences are utterly destroyed. Under these 
circumstances, apartment houses, which in 
a different environment would be not only en¬ 
tirely unobjectionable but highly desirable, 
come very near to being nuisances. 

"If these reasons, thus summarized, do not 
demonstrate the wisdom or sound policy in all 
respects of those restrictions which we have 
indicated as pertinent to die inquiry, at least, 
the reasons are sufficiently cogent to preclude 
us from saying, as it must be said before the 
ordinance can be declared unconst it u tional , 
that such provisions are clearly arbitrary and 
unreasonable, having no substantial relation 
to the public health, safety, morals, or gen¬ 
eral welfare." 

See also: Robinson v. Town Council of Efcrragansett ,60 R. L 
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La essence, appellants complaint is not tha t the zoning 
classification applicable to the subject properties is unreason¬ 
able, but rather that such classification denies them the right 
to use their property in a manner which, in their opinion, would 
most beneficially serve their interests. Their claim that they 
are substantially deprived of any beneficial use of the subject 
properties, because of die zoning -classif i cation applicable 
thereto, is refuted by the testimony of Mr. William Throckmorton, 
ad duc ed at the public hearing before the Commission and which 
appears in the transcript of record at pages 61-72. This witness 
gave testimony based on his knowledge of the real estate business, 
and a study of the subject and the neighboring properties. His 
testimony supports the proposition -that lots 65, 66 and-800 can 
feasibly be used for apartment house construction and die re¬ 
maining lots owned-by appellants, 601 and 68, for single family 
residences. His testimony also -details the detrimental effect 
which construction, such as that proposed by appellants, would 
have on the neighborhood. 

Even if appellants c l aimed -deprivation of use of their 
property was supported in fact, which is not the case, neverthe¬ 
less, it is a fundamental principle that zoning authorities must 
look to the general welfare even if some injury results to a 
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particular individual. Where such injury occurs, it constitutes 
no basis upon which to declare the zoning invalid. As the Supreme 
Judicial Court of Massachusetts said in die case of City of Pitts¬ 
field v. Oleksak, 313 Mass. 553, 47 N. E. 2d 930: 

"* * *. The correct decision is to be found 
in the answer of the question whether the par¬ 
ticular interference that causes injury to the 
individual can reasonably be thought to have 
some tendency to advance die interests of the 
public, either in die direct consequences, or 
indirectly by upholding the integrity of a system 
that as a whole may reasonably be thought to 
promote the interests of the public. Town of 
Lexington v. Govenar, 295 Mass. 31, 36, 3 
N. E. 2d 19; Wilbur ▼. Newton, 202 Mass. 38, 

39, 41, 18 N. E. 2d 365. And of course all 
presumptions are to be indulged in favor of 
the validity of the ordinance in its application 
to all instances falling within its terms." 

See also Hadacheck v . Sebastian, 239 U. S. 394, 60 L. Ed. 348, 

36 S. Ct. 143. 

Mere discontent with the use which zoning regulations allow 
a property owner to make of his property affords him no basis 
upon which to attack the action of zoning authorities taken pur¬ 
suant to such regulations if that action relates to the general wel¬ 
fare. Leventhal v. D. C., supra . That die Zoning Commission 
bottomed its action upon considerations bearing a substantia] re¬ 
lation to the general welfare is abundantly supported by die record 


made before the Commission. 
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IV 


The Zoning Commission Order of December 7, 

1955, is not a part of the record and cannot be 
considered by a Court upon review of said action; 
moreover, appellants have failed to exhaust their 
administrative remedy. 

As stated, supra, appellants filed a complaint in the District 
Court attacking the Commission's Order of July 12, 1955, 
denying in part their application for change of zoning. Cross¬ 
motions for summary judgment filed by the respective parties 
were argued before the trial court on December 12, 1955. In 
neither the record of the hearing before the Zoning Commission 
nor any pleadings filed with the trial court at the time this 
matter was heard by that court, was any mention made of the 
order of December 7, 1955. The December order related 
to a change in minimum areas and widths for lots on which 
dwellings might thereafter be constructed (J. A. 35-37). 
Nevertheless, during the course of their argument, appellants 
(plaintiffs below) alluded to such order. To this allusion 
objection was promptly made by counsel for appellees (de¬ 
fendants below). Sometime after the lower court had taken 
this matter under consideration, Robert Lynch, Esq., the 
then counsel for appellants, addressed a letter to Judge 
Youngdihl and attached thereto a copy of said December order 
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which was filed by the Court. This letter appears in the record on 
appeal. There is nothing in the memorandum of the trial court or 
in the order for judgment to show that Judge Youngdahl considered 
this order in making his determination affirming the action of die 
Zoning Commission. Whether or not the Court did, in fact, con¬ 
sider such order is completely irrelevant to die question raised on 

• % 

this appeal. Review by the trial court and by this Court is restrict¬ 
ed to the record which was made before the Zoning Commission on 
the appellants* application and not to subsequent developments 
transpiring after the Commission had acted. 

This rule was unequivocally stated by the United States Supreme 
Court in the case of Unemployment Compensation Commission of 
the Territory of Alaska, et aL v. Aragon, et aL , 329 U. S. 143, 

155, 91 L. Ed. 136, 67 S. CL 245, in the following language: 

”* * *. A reviewing court usurps the agency's 
function when it sets aside the administrative de¬ 
termination upon a ground not theretofore presented 
and deprives the Commission of an opportunity to 
consider the matter, make its ruling, and state die 
reasons for its action. * * *” 

See also Tagg Bros. & Mborehead, et aL v. United States, 
et aL , 280 U. S. 420, 74 L. Ed. 524, 50 S. CL 220; National 
Broadcasting Corporation, Inc., et al. v. United States, et aL , 

319 U.S. 190, 87 L. Ed. 1344, 63 S. CL 997; United States v. 







Jones, 336 U. S. 641, 93 L. Ed. 938, 69 S. Ct. 787, to the same 
effect. Also, for a statement of the general law, see 42 Am. 
Jur. 662, paragraph 224. 

The Zoning Commission order of December 7, 1955, was 
adopted and promul gated by the Commission nearly five months 
after it had acted on appellants' application for change of 
zoning. It is, therefore, obvious that such order does not 
constitute a part of the record made by the Commission on 
the appellants' application. It is equally apparent, from the 
cases just cited, that a review of a challenged administrative 
action is limited to the record made before the administrative 
body. The Court should not consider after-occurring facts. 

Additionally, appellants neither claim, nor can they point 
to any place in the record where they requested, a rehearing 
by the Commission after the December 7 amendment, or in any 
way exhausted the administrative remedy available to them. If, 
in fact, appellants rely on claimed confiscation or deprivation 
of use of their property by virtue of the Zoning Commission's 
Order of December 7, 1955, appellees deem it their duty to 
apprise the Court that under Section 8 of the Zoning Act of 
June 20, 1938, (52 Stat. 797, 799), which appears as Section 
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5-420 of the D. C. Code, there was created a Board of zoning 
Adjustment with power to hear and decide appeals for special 
exceptions and variances from zoning in accordance with 
certain regulations adopted by the Zoning Commission. Pur¬ 
suant to that authority, Parts 2 and 3 of the Zoning Regulations 
were promulgated, the pertinent portions of which regulations 
appear at pages 7,8 of appellees brief. 

It is therefore apparent that appellants have not exhausted 
the administrative remedy available to them nor is their claim 
of deprivation of property tenable. 

V 

Oral representations by appellants* real 
estate agent to prospective purchasers of 
apartments in the Westmoreland Co- ~ 
operative was proper matter to be con¬ 
sidered by the Zoning Commission and by the 
trial court on its review of the Commissions 
record . 

Appellants devote point m of their brief solely to die 
proposition that the trial court erred when it considered and 
gave weight to the testimony of certain owners of apartments 

in the Westmoreland Cooperative concerning alleged represents- 

* 

tions respecting the use of lots 801 and 68. The challenged 
testimony was to the effect that one Edward J. Kyle, appellants* 





real estate agent for the sale of the Westmoreland Apartment 
(TR. 17), orally represented to prospective purchasers of 
apartments in the Westmoreland that appellants, sellers of the 
Westmoreland and owners of lots 68 and 801, would not seek 
to change the zoning classification applicable thereto, and, 
that, said lots would remain as a playground for the West¬ 
moreland and Highland Apartments (Appellants Br. 9). 

The only argument which appellants make on this point 
is that such oral representations are Tt absolutely worthless 
and unenforceable," in law. In so doing, they completely 

ignore the fact that it is not the Commission's function to es- 

. ' \ . 

tablish, declare, or create rights in laficL The function of 
the Commission is that of protecting the public health, secur¬ 
ing the public safety and protecting property. Furthermore, 
the rule is well settled that an administrative tribunal, as 

% . f v• • 7 • * •• 

distinguished from a court, is not bound by strict rules of 
evidence in conducting a public hearing and making a record upon 
which administrative action is to be predicated. Opp Cotton 
Mills v. Administrator, 312 U. S. 126, 85 L. Ed. 624, 61 S. Ct. 

524; L C. C. v. Baird, 194 U.S. 25, 48 L. Ed. 860, 24 S. Ct. 563; 
Spiller v. Atchison, T # & S. F. R. Co., 253 U.S. 117, 64L.Ed. 810, 


v 
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40 S. Ct. 466; Technical Racflo Laboratory v. Federal Radio 

Comm., 59 App. D. C. 125, 36 F. 2d 111; I Wigmote on Evidence, 

————— 1 

3d Ed. 25, et seq. 

Appellees believe that any question raised in Fedot m 
of appellants' brief has been fully answered by the foregoing. 
Nevertheless, they deem it to be their duty to call to the Court's 
attention the fact that at page 10 of the appellants' brief it is 
said that one of the owners categorically denied that any as¬ 
surances concerning the subject lots were authorized, and 
reference was made to J. A. 67. Although page 67 of die 
joint appendix does contain an excerpt from the testimony 
given before the Zoning Commission by Norman B. Frost, who, 
incidentally, is one of the appellants herein, it in no way supports 
the statement referred to in appellants' brief. Additionally, if, 
in fact, the alleged oral representations were neither authorized 
nor given, this could have been established by calling Hr. Kyle, 
the aforementioned real estate agent for appellants. In this 
connection Mr. Frost stated in his testimony before die Zon¬ 
ing Commission that Mr. Kyle was his real estate agent for 

* • .T * , ** ■ t 
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the sale of the Westmoreland and that Mr. Kyle was present in 

’ «* 

the room at that time (T. R. 17). Nevertheless, despite ap- 





pellants’ claim that the alleged representations were neither 

- • » 

,» ■ * • • . 

authorized nor given, or if given, have no legal sanction, they did 
not call their real estate agent as a witness to deny the charge. 

In any event, the testimony challenged by appellants was but 
a small segment of the substantial body of evidence before the 
Commission at the time that it acted upon appellants* application. 
Any consideration given to such testimony by the Commission 
was not for the purpose of determining whether such oral repre¬ 
sentations furnished a legal basis effecting, creating, or for 
enforcing rights in land, which is the only ground urged by 
appellants for rejecting such testimony. Rather, the purpose 

it 

thereof was to marshal all facts relevant to the application for 
change of zoning in order to have a proper basis upon which to 
exercise the duties imposed upon the Commission by statute. 

On the other hand, the only consideration the trial court 

)) 

could and did give to such testimony on its review of the 
Commissions record was in connection with determining whether 
that record contained substantial evidence supporting the Com- 
mission's order thereby making the order neither arbitrary 
nor capricious. The trial court so found and its review was 
at the end. Lewis v. D. C., supra, Rochester Telephone Corp. v. 





In fine, appellants can point to no place in the record where 
either the Zoning Commission or the trial Judge inferred, stated, 
or ruled that the alleged oral representations were in any way 
determinative in their decisions. 


CONCLUSION 

It is respectfully submitted that the action of the trial court 
in upholding the decision of the Zoning Commission should be 
affirmed. 
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